Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 


MISSING 

PAGE iS 

THROUGHOUT 

FOLDER 


7/98 


Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 


Approved For Release 2004/01/16 : CIA-RDP7OBd0338R00 



HEARING 

BEFORE THE 

SUBCOMMITTEE ON 

ADMINISTRATIVE PRACTICE AND PROCEDURE 

OF THE 

COMMITTEE ON THE JUDICIAEY 
UNITED STATES SENATE 

NINETIETH CONGRESS 

SECOND SESSION 

PURSUANT TO S. RES. 25 ,ifi e 

on 

S. 1195 

TO ESTABLISH THE OFFICE OF ADMINISTRATIVE OM- 
BUDSMAN TO INVESTIGATE ADMINISTRATIVE PRACTICES 
AND PROCEDURES OF SELECTED AGENCIES OF THE 
UNITED STATES 


JANUARY 16, 1968 


Printed for the use of the Committee on the Judiciary 



U.S. GOVERNMENT PRINTING OFFICE 
92-137 WASHINGTON : 1968 


Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 



Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 


COMMITTEE ON THE JUDICIARY 

JAM] ’S O. EASTLAND, Mississippi, Chairman 

JOHN L. McClellan, Arkansas 
SAM J. ERVIN, Jr., North Carolina 
TH0MAS J. DODD, Connect len t 
PHILIP A. HART, Michigan 
EDWARD V. LONG, Missouri 
EDWARD M. KENNEDY, Massachusetts 
BlljCII BAYH, Indiana 
QUENTIN N. BURDICK, N< rth Dakota 
JOSEPH D. TYDINGS, Maryland 
GEORGE A. SMATHERS, E orida 


Subcommittee on Administrative Practice and Procedure 
j EDWARD V. LONG, Missouri, Chairman 

PHILIP A. HART, Michigan , EVERETT MCKINLEY DIRKSEN, Illinois 

BIRCH BAYH, Indiana STROM THURMOND, South Carolina 

QUENTIN N. BURDICK, North Dakota 

Bbi nard Fknsterwald, Jr., Chief Counsel 
Bernard J. Waters, Minority Counsel 
! Benny L. Kass, Assistant Counsel 

(ii) 


| 

I 


Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 


EVERETT MCKINLEY DIRKSEN, Illinois 
ROMAN L. HRUSKA, Nebraska 
HIRAM L. FONG, Hawaii 
HUGH SCOTT, Pennsylvania 
STROM THURMOND, South Carolina 



Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 


CONTENTS 


STATEMENTS OF WITNESSES 

A ESSe^S, E oSS Ct ° r ° f th ° BUrSaU ° f PriS ° nS; accom P an ' ed by 

In ^^c for Local" Self- Govern: 
Williams, Guy S„ . Assistant Director' for Contact Vnd'ForeTim Affairs' 
Suty gc^cnd'cmmseL 1 ': ^ _ Phili P _ V - Warman, assistant 

Williams, Jerre S., Chairman of the Administrative Conference "of the 

w tei U a ™° mpan K d by John F. Cushman, Executive Director 
and Webster P. Maxson, Executive Secretary of the Conference 

EXHIBITS 

S. .1195, a bill to establish the Office of Administrative Ombudsman tn 
of^e 1 f?nftecf™tetes- a _ t - V ^_ P ™ C _ t ^ C . S _ an ^ P roccdures of seI <*ted agencies 
Biographical sketches for j erre S. Williams! Chafrman " 0 f'^ 

Conference; John F Cushman, Execi/ti^DS^nadwSSrt^P 
„ Maxson, Executive Secretary of the Conference Webster P. 

^'of^th^Unitcd'Itates 10 ^^ 6 ^ 0 ^.!!^ 01 ' 111 * 111011 ^ Adminis '^«ve Conference 

“The Ombudsman,” excerpt from a report of the 32d American AssemhTv' 
The American Assembly at Columbia Universitv Assembly , 

Biographical sketch on Randy H. Hamilton, executive rfirnp+nr - ~rCf~ 
Institute^for Local Self-Government, Berkeley, Calif the 

Bureau of Prison s policy statements concerning Federal'prisoners!!!""' 


Page 

35 

16 

29 

5 


1 

9 


13 


19 

24 

38 


. „ APPENDIX 

Agency comments on S. 1195: 

Bureau of Prisons 

Internal Revenue Service !!!!!!”! 

Veterans’ Administration ' 

“Ombudsmen — 1967, Compilation of State Pronosals 

mitteo print issued in November of 1967 ’ ’ eXOerpt from com - 

Annotated Model Ombudsman Statute,” by Prof' Waiter 
professor of law at Columbia University excerot froni ’ B f tts 

^American Government?” edited by StSCv^n&m bUdB "^ f ° r 
The Ombudsman s Relevance to American Municipal Affairs ” bv Profo'C 
so^Gcllhorn, from the American Bar Associating Journal ’of February 

T t!+:^lv X1 r! n ‘Amparo’ as a Supplemental Remedy" for the" Redress' of 
Letters from: 

Prof. Walter Gellhorn, commenting on S. 1195 
tiofonhe Blind’ ° hlef ' Washin « ton offlce ° f the Nfitional'Fe'dera- 
Mr. Everett C. McKeago, attorney a'tTaw,' San' Franiis'col! !!!!!!!!! 

(HR 


53 

53 

59 

61 

65 

73 

81 

97 

98 
98 


Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 



Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 


ADMINISTRATIVE OMBUDSMAN 


TUESDAY, JANUARY 16, 1968 


U.S. Senate, 

Subcommittee on Administrative Practice and 
Procedure or the Committee on the Judiciary, 

Washington, D.G. 

01 ™ a subcommittee met, pursuant to notice at 10:10 a.m., in. Room 
dll0 j Senate Office Building, Senator Edward V. Long of Mis- 
souri ( chairman of the subcommittee) , presiding. 

Present : Senator Long of Missouri (presiding) . 

Also present: Bernard Fensterwald, Jr., chief counsel; Benny L. 
Kass, assistant counsel; William G. Ohlhausen, assistant counsel; 
Bernard J. Waters, Senator Dirksen’s office, minority counsel. 
Senator Long. The committee will be in order. 

This morning the Senate Subcommittee on Administrative Prac- 
tices and Procedure resumes hearings on the subject of ombudsman. 
A little less than 2 years ago when our subcommittee first began study- 
ing this concept, it was necessary to explain what the word, “ombuds- 
man means. Since our hearing with the Swedish ombudsman in 
March ot 1966, there has been a lot of activity in this field. Today 
it is not necessary to explain the meaning of the word. 

(S. 1195 follows:) 


[b, 1195, 90th Cong., first sese.} 

A BILL To establish the Office of Administrative Ombudsman to investigate administrative 
practices and procedures of selected agencies of the United states 

enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled , That subchapter III of chapter 5 of title 5 of 
the United States Code is amended by renumbering section 576 as section 577 

5£ SMS?? 

“4it“""' t “ t,Te 0m6 " ten “ a “ lj »» a 

by ( this" Act. 6 ” ^ ° fflCe ° f tlle Administrative Ombudsman established 

mtalstratto^ Tnter™i 1 ni Ude th « Soc . ial Securit y Administration, Veterans Ad- 
Interrlal Revenue Service, and the Bureau of Prisons and anv 

ofhis oSfduti^! member thereof actin S or Purporting to act in the exercise 

tioip Wac tice^o^procedure.' ' inClUdGS My aCti ° n> ° mlsSlon ’ decision ’ ™commenda- 

3 ' ' a hi Th< ,' r f I s hereby created an establishment of the Government to 
| S Ul ? Administrative Ombudsman, which shall be independent of the 
uwanTf de P arfcmen ' t under the direction and control of the Administrative 
Conference, lhere shall be in the Office an Ombudsman and a Deputy Adminis- 

form V LcrduUe^ a fl n s S u aU b ? ap J>° inl:ed the Ombudsman and shall per- 
form such duties as may be assigned to him by the Ombudsman. During the 

absence or incapacity of the Ombudsman, or at any time at which there is no 

Ombudsman, the Deputy shall act as Ombudsman. wmtn mere is no 


( 1 ) 
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l 

(b) The Ombudsman shall be appointed by the President, by and with the 
advice and consent of the Senate, for a term of five years 1 . In no case shall 
any person hold the office for more than four- full terms. The Ombudsman shall 
receive compensation in an amount equal to that of the Chief Judge; of the 
district of Columbia Court of Appeals. The annual rate of basic compensation 
ojf the Deputy Ombud sman shall be $22,500. 

[ (c) The Ombudsman and the Deputy Ombudsman appointed under this Act 
shall be chosen, without regard to political affiliation, from individuals specially 
qualified to perform the duties of the office. Each individual so appointed shall 

be an individual who— „ , . . . . „ , . 

(1) has been admitted to the practice of law before the highest court or 
any State, possession, territory, Commonwealth, or the District of Columbia, 
and is member of the bar of that court in good standing ; 

(2) is of good moral character, and possesses a good reputation for pro- 
fessional legal competence, personal integrity, diligence in the performance 
of duty, and freedom from personal bias or prejudice ; 

(3) has not, wbhin the live-year period immediately preceding his appoint- 
ment, served as u Member of Congress or as an appointed officer of any 
agency as defined n this Act ; 

(4) is a citizen of the United States. . ., 

i (d) No person mar serve as Ombudsman or Deputy Ombudsman while a 
Candidate for or holde : of any elected office, whether municipal, State, or Federal, 

Sr while engaged in an r other business, vocation, or employment. 

T ( e ) The Congress of the United States, by two-thirds vote in each House, 
inav remove the Ombudsman from office when, in the judgment of the Congress, 
he has become permanently incapacitated, or has been guilty of any felony, mis- 
conduct, or any other conduct involving moral turpitude, and for no other cause 
dnd no other manner except by impeachment. . t . ICUQ 

! (f ) Subject to the civil service laws and the Classification Act of .1949, the 
Ombudsman may appiint and fix the compensation of such personnel as may be 
Required for the performance of the duties of the office. The Ombudsman shall 
Promulgate such rules and regulations as may be necessary to carry out the 
duties imposed upon him by this Act, and he may delegate authority for the 
Performance of any such duty, except those specified m section 6 of this Act, to 
any officer or employ ie of the office. Such regulations shall include procedures 
for receiving and prot easing complaints, conducting investigations, and reporting 

^ 1S ( g ) 1< The S Ombudsm m is authorized to charge a nominal fee for thc investiga- 
tion 0 f complaints, a id to waive any such fee when, in his opinion, a financ • 

(aY The On ibudsmanshall have jurisdiction to investigate the adminis- 
trative acts, practices, or procedures, of any agency as defined in section 2(c). 
Where necessary the Ombudsman may exercise his powers under this Act without 
rpc-a rd to the finality if any administrative act. . 

(b) Upon his own notion or upon any oral or written complaint of any person, 
the Ombudsman shall conduct or cause to be conducted, in such manner as he 
shall determine to be appropriate, a full and complete investigation of any matte 
which is an appropriate subject for investigation under section 5 of this Act, 

unless in his opinion- ayallable an adequate remedy for the grievance 
stated in the complaint, whether or not complainant has availed himself of 

tt ’(2) the complaint relates to a matter that is outside the jurisdiction of the 

OD (3) d ™mplLin 8 nt does not have a sufficient personal interest in the sub- 

j 6 ^) 1 complaint n^has* had ’ knowledge of the action complained of for too 
long a period bef ire the complaint was submitted ; or - . , 

(5) the complaint is trival, frivolous, vexatious, or not mad- in good 

(eY If, 'with respect to any complaint the Ombudsman decides not tori investi- 
gate he ’shall inforn the complainant of that decision and his reasons therefor , 
except that he shall not be required to divulge matters which would invade the 
privacy of any Indiildual, or interfere with legitimate governmental activities 
Tn the event he decides to investigate, he shall notify the complainant and the 
agency concerned in writing of that fact. The Ombudsman shall not be prohibited 
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from making on-the-spot investigations of agency proceedings and activities, 
subject to proper notice to an appropriate official. 

Sec. 5. (a) For purposes of this Act, an appropriate subject for investigation 
by the Ombudsman is an administrative act, practice, or procedure, of any agency 
which might be — 

(1) contrary to law or regulation ; 

(2) unreasonable, unfair, or oppressive ; 

( 3 ) based wholly or partly on a mistake of law or fact ; 

(4) based on improper or irrelevant grounds ; 

(5) unaccompanied by an adequate statement of reasons ; 

(6) performed in an inefficient manner ; or 

(7) otherwise erroneous. 

(b) In carrying out his duties under this Act, the Ombudsman may investigate 
to find an appropriate remedy , or to make routine checks of the operations of 
any agency or agencies covered under this Act. The Ombudsman may undertake, 
participate in, or cooperate with general studies or inquiries, whether or not 
related to any particular administrative agency or any particular administrative 
act, if he believes that they may enhance knowledge about or lead to improve- 
ments in the functioning of administrative agencies. 

(c) In any investigation under this Act, the Ombudsman may (1) make in- 
quires and obtain any and all information from the agency or agencies as he 
deems necessary; (2) enter to inspect the premises of an agency; and (3) hold 
private hearings with both the complaining individual and agency officials. 

(d) Subject to the privileges which witnesses have in the courts of the United 
States, the Ombudsman may (1) compel, at a specified time and place, by 
subpena, the appearance and sworn testimony of any person who the Ombuds- 
man has reasonable cause to believe may be able to give information relating to a 
matter under investigation; and (2) compel any person to produce documents, 
papers, or objects' which the Ombudsman has reasonable ca,use to believe may 
relate to a matter under investigation. The Ombudsman is authorized to bring 
an action, in a district court in which the complainant resides, or has his principal 
place of business, or in which the agency is situated, in order to enforce the afore- 
mentioned powers. 

Sec. 6. (a) Prior to rendering any opinion or making any recommendation that 
is critical of any agency or person, the Ombudsman shall consult with that 
agency or person. The Ombudsman shall allow that agency or person a reasonable 
period of time to take the necessary or appropriate action indicated, or to file a 
statement of explanation with the Ombudsman. 

(b) If, after any investigation conducted by him under this Act, the Ombuds- 
man finds that (1) a matter should be further considered by the agency; (2) an 
administrative act should be modified, amended, or canceled ; (3) a statute or 
regulation on which an administrative act is based should be amended or re- 
pealed; (4) reasons should be given for an administrative act; or (5) any other 
action should be taken by the agency, he shall submit his views and recommen- 
dations to the agency. The Ombudsman may request the agency to notify him 
within a specified time, of any action taken by the agency on his recommendations. 
Any agency so requested shall be required to' comply with such request. 

(c) Within sixty days following the submission of his views and recommenda- 
tions to any agency under subsection (b) of this section, the Ombudsman shall 
transmit copies thereof, together with copies of the agency’s reply, to the head 
of the concerned agency, to the Chairman of the Administrative Conference of 
the United States and to the appropriate committees of the Senate and of the 
House of Representatives. The Ombudsman is further authorized to take such 
action as he may determine feasible to make such information available to the 
general public. 

(d) The Ombudsman shall notify the complainant in writing of any action 
taken by him and by the agency with respect to his complaint. 

Sec. 7. (a) If, in carrying out his duties under this Act, the Ombudsman de- 
termines that any employee or officer of any agency has been guilty of a breach 
of duty or misconduct in connection with his duties as an employee or officer of 
such agency, the Ombudsman shall refer the matter to the appropriate authorities 
in the Department of Justice. 

( b) The Ombudsman shall, on or before March 1 of each calendar year, submit 
to the President, to the Congress, and to the head of the Administrative Con- 
ference a written report concerning his activities under this Act during the pre- 
ceding calendar year. 
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Se|c. 8. (a) No proceed rig, decision, or report of the Ombudsman conducted 
or made in accordance w th the provisions of this Act shall be challenged, re- 
. viewted, quashed, or called into question in any court. No action, civil or criminal, 
shall lie against the Ombudsman or against any person holding any office or 
appointment under the Ombudsman, for anything the Ombudsman or such per- 
sons may do, report, say in the course of the exercise or intended exercise of 
their functions under this Act, unless it is shown that they acted in bad faith. 
The lOmbudsman shall not be called to give evidence in any court, or in any pro- 
ceeding of a, judicial invest igation of his functions. 

(bj) Any letter address jd to the Ombudsman and written by any person in 
custody on a charge of, oi after conviction of, any offense under the laws of' the 
United States, or by any inmate of any institution under the control of the Bureau 
of Prisons, shall be immed iately forwarded, unopened, to the Ombudsman by the 
institution where the wri er of the letter is detained or which he is an inmate, 
(ci) The provisions of this Act shall be in addition to the provisions of any 
othef law or regulation u ider which any remedy or right of appeal is provided 
for any person, or any procedure is provided for the inquiry into 1 or investigation 
of aqy matter, and nothing in this Act shall limit or affect any such remedy, right 
of appeal, or procedure, .’he powers conferred on the Ombudsman by this Act 
may! be exercised by hin notwithstanding any other provision of law to the 
effect that any administrative action or omission shall be final or that no appeal 


shall lie in respect thereof. 

Sjjc. 9. Any person who willfully obstructs or hinders the Ombudsman m the 
proi>ei' exercise of his pavs era under this Act, refuses or willfully fails to comply 
with 1 any lawful requirement of the Ombudsman under this Act, or willfully 
makjes any false statement or misleads or attempts to mislead the Ombudsman in 
the exercise of his powers under this Act, shall be fined not more than $1,000. 

gdc. 10. There are hereby authorized to be appropriated such sums as may be 
necessary, not in excess of $100,000, to carry out the provisions of this Act, 

As I remarked at our first hearing on this subject, any new idea, is 
met with immediate opposition. Opposition to ombudsman today 
comes from many places: from elected officials, agency representatives, 
and occasionally from the press. But in general, it seems safe to say 
that the majority of Americans want and need some institution to help 
thepi fight their city hall; they want some place to complain about 
the operations of their government. 

Uecently, the subcommittee issued a committee print listing the 
ombudsman activities in 1967. Hawaii has become the first State in. the 
Union to formally create the office. We were encouraged to find that 
billjs to create a State ombudsman were introduced in some 27 State 
legislatures; several cities are also considering the creation of an 
ombudsman and, of course, several of my colleagues and I in the 
Sepate have introduced bills to create various forms of Federal 
ombudsmen. 

There is today a need for some grievance procedure whereby the 
complaining citizen can get his day in court. This function, in large 
pant is handled at the Federal level by the elected representatives in 
Congress. There is still room for additional procedures. F or this rea son, 
we look forward to watching the recently activated Administrative 
Conference of the United States, which lias the authority to take com- 
plaints from the public at large. We are pleased to welcome the newly 
appointed Chairman of the Administrative Conference, Prof. Jerre 
Williams, who will explore this subject with us this morning. 

Tjhere are, of course, other areas of the Federal Government which 
need ombudsman-like review, including the Selective Service System, 
and farming and agriculture. As this Congress progresses, we will 
try to study these problems also. It is, of course, at the State and local 
level where the ombudsman can be most useful. We are encouraged by 


Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 



Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 

5 

the letters and comments of State and local governments throughout 
the Nation who have expressed interest in our hearings, and are them- 
selves considering ombudsman proposals. To assist these lo,cal gov- 
ernments in their consideration of grievance procedures, we will also 
hear this morning from Mr. Randy Hamilton, director of the Institute 
for Local Self-Government. It is my understanding that Mr. Hamil- 
ton s organization has made the only existing study of local grievance 
procedures, and we will hear from Mr. Hamilton later in the day. 

Before we turn to Professor Williams, I want to read a statement 
which Ambassador Arthur Goldberg made while he was an Associate 
Justice of the Supreme Court. 

In Scandinavia, that excellent institution called the Ombudsman assists the 
ordinary citizen, in seeing that the law is not administered with an evil eye or 
an uneven hand. He also assists the public official by clearing the air of unfound 
charges. In both ways, the Ombudsman helps safeguard the integrity of equal 
protection, l'he Ombudsman— or rather the idea it embodies— appropriately 
adapted to our governmental institutions, towns, cities, states, and even the 
Nation could help in the realization of our ideal of equal treatment of all citizens 
by government officials. 

Our first witness this morning is Prof. Jerre S. Williams, Chairman 
of the Administrative Conference of the United States. Mr. Williams, 
will you come around? We are certainly delighted to have you here. 

We, of course, have been very anxious for this position to be filled 
since this bill was considered, and passed on by this committee and 
Congress, and we are delighted to welcome you here in your new 
position and in your first appearance before the committee that con- 
sidered the legislation. 

Will you introduce your two colleagues to the committee and then 
1 believe you have a prepared statement which we will be glad to 
hear at this time. 


STATEMENT 0E JERRE S, WILLIAMS, CHAIRMAN 0E THE ADMIN- 
ISTRATIVE CONFERENCE; ACCOMPANIED BY JOHN E. CUSHMAN, 
EXECUTIVE DIRECTOR OF THE CONFERENCE, AND WEBSTER p! 
MAX SON, EXECUTIVE SECRETARY OP THE CONFERENCE 


Mr. J erre Williams. Thank you, Mr. Chairman. 

I do appreciate your welcome. I am delighted to be here. 

I have a prepared statement. It is quite short, and I believe I would 
rather stick fairly close to it except as you would like to have me 
ciigress with whatever questions you may have. 

befor e 1 ^ k Q]srG ' ^ J ou would prefer to finish your entire statement 

Mr Jerre Williams. No ; if you would like to ask questions that 
would be fine. 

Senator Long. You may proceed with your statement. 

Mr. Jerre Williams. Mr. Chairman, my name is Jerre S. Williams, 
and 1 am Chairman of the Administrative Conference of the United 
tetates. I am accompanied today by the Executive Director of the 
Conference, Mr. John F. Cushman, on my right, and the Executive 
Secretary of the Conference, Mr. Webster P. Maxson, on my left. 

It is a particular pleasure and honor to be invited to make my first 
official appearance before the subcommittee which played such a lead- 
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ing rble in the establishment of the agency I am privileged to head. 

I reo-ard the Administrative Conference Act as landmark legislation. 

I assure you we will devote our best efforts to cany out its important 

policies and programs. _ . 

At. the outset I must make it clear that I am not today a spokesman 
for tie Administrative Conference. The conference is just m the very 
early! stages of being organized. Its membership has not been fully 
selected, and it has not yet met. It follows that today I testify on y 
in my individual capacity as Chairman of the Conference. Moreover , 

I feel it wise to adopt the suggestion in your letter of invitation ; my 
remarks are limited to exploring the concept of ombudsman and the 
Administrative Conference as they relate to the handling of citizens 
grievances, without tak ng a specific position on the bill you have oe- 

f °It Ts "obvious, but yet; so inescapably true it should be stated here 
agaiii, that every effort must be made to establish the dealings of our 
citizens with their government on a fair, thorough, and expeditious 
basis I am sure the vas: bulk of those in government service who deal 
directly with our citizens are as thoroughly convmced of this as are 
the Citizens themselves, Our system of government works in large 
measure because itt is composed of dedicated public servants ox integ- 
rity who do a magnificent job, At the same time there is and there 
always will be room for improvement in the practices and procedures 

of the administrative pi ocesses of our government. 

The current moves toward experimentation with the ombudsman 
concept surely are desirable. One of the outstanding advantages ot the 
Federal System is that it enables experimentation with various agen- 
cies for the improvement of government at State and local levels. 
Thus, I am pleased tc see the number of proposals for the use ot 
ombudsmen at these levels of government, for they should prove use- 
ful in our own examination of the subject. , 

Oh the Federal scene, the consideration of the creation of an om- 
budsman as set out in hie chairman’s proposed bill is a worthwhile and 
useful inquiry. The application of the ombudsman concept to the 
Federal Government does raise some significant considerations, horv- 
ever, which should be mentioned. , , , r 

The first and most obvious of these is the size of the h ederai Gov- 
ern! lent structure and the scope of its multitude of administrative 
processes. There is some evidence, as this committee knows from its 
extensive study of particular cases, that the ombudsman technique may 
work most effectively in smaller and simpler governmental structures. 
There is, therefore, the very real possibility that a single ombudsman 
for all Federal regulatory processes would require such a large orga- 
nization that it might become a super agency which could be more ot 
an obstruction to the administrative processes than a means of ex- 
pediting them. I am, of course, fully aware that the chairman s bill 
is much more limited i:i scope, and if an ombudsman is to be developed 
in tie Federal structure, a limited scope for his activities is desirable, 

at Uast initially. . , , ... 

Closely related to what I have just said is that if we do adopt tins 
approach we must be mindful of the danger that concentration upon 
individual complaints mav bog down the governmental processes to 
the extent that far-reaching and important improvements to the 
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benefit, of all citizens become more difficult to accomplish. Certainly we 
do not want to create what amounts to new administrative processes 
which would expend undue time and effort to redo administrative 
action which has been taken already in the regular administrative 
structure. 

Another preliminary observation I would make concerning the 
ombudsman facility as it applies to the Federal scene is that we al- 
ready have a number of effective governmental processes filling a simi- 
lar function. I need not stress to this committee the tremendously useful 
and dedicated work along these lines which is carried out by the Mem- 
bers of Congress and their staffs. The heads of the executive depart- 
ments and the independent regulatory agencies also have fine records 
in resolving their own administrative difficulties. Our system of judi- 
cial, review of administrative determinations provides a remedy against 
arbitrary or capricious action or actions contrary to law. It should 
be emphasized that in those countries in which the ombudsman facility 
has wide use we do not find as highly developed systems of judicial 
review of administrative action as we do in this country. And then, 
of course, the Office of the President has traditionally received citizens’ 
complaints and has been a strong influence in resolving many of them 
or explaining to an aggrieved citizen the rationale for governmental 
action taken. 

With these general observations, I should now like to turn my at- 
tention to the role of the Administrative Conference as it relates to 
the ombudsman concept. It should be obvious to the members of this 
committee that I am enthusiastic about the prospects for the new per- 
manent Administrative Conference. It will be a means for the constant 
and continuing improvement of Federal regulatory practices and 
procedures. I should, like to emphasize, that the Administrative Con- 
ference is not and will not become a super agency. The Congress has 
wisely constituted it in such a way that the governmental depart- 
ments and regulatory agencies will play a dominant role in improving 
their own procedures. The Administrative Conference is established 
at the same level as the regulatory agencies for the purpose of creating 
a mechanism and an environment whereby they can themselves work 
together in a structured organization to bring about improvements in 
practices and procedures. In addition, the conference enables the in- 
jecting into this process of self-improvement, some of the finest and 
most skilled minds from outside the Government as a leavening agent. 
The previous. temporary Administrative Conferences, under the most 
able leadership of Judge Prettyman, showed that the departments 
and agencies through the use of this kind of organization are willing 
and eager to participate. The fact that there should be a Conference 
organized on a permanent basis was one of the principal recommenda- 
tions of the last temporary Conference, and the widespread support 
this recommendation received from all quarters augurs well for the 
future of the Conference. 

More particularly as it relates to the ombudsman concept, the Ad- 
ministrative Conference may well develop into an effective agency 
for fulfilling some of the more important objectives envisioned in the 
ombudsman’s role. The major statutory charge for the conference is 
the improvement of administrative practices and procedures which 
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serve the public. The first power given to the Chairman by the statute is 
to “make inquiries into matters he deems important for Conference 
Consideration, including matters proposed by persons inside or outside 
the Federal Government.” 

I regard this statutory directive as a specific authorization for the 
Chairman and the Conference to investigate particular regulatory 
processes and procedures whenever there is indication from any source 
that such particular processes and procedures are trouble spots. This 
indication may arise from a series of citizens’ complaints, but; could, 
of course, be manife sted in a single complaint. 

I do stress, however, that I do not envisage the Administrative Con- 
ference or the Office of the Chairman handling individual complaints 
On a substantive basis- — that is, to determine the correctness or incor- 
rectness of a particular action on the merits. But I do see the use of 
citizens’ complaints as a means of pinpointing troublesome areas that 
fhe Conference might wish to investigate. 

Senator Long. M ly I interrupt you right there ? 

Mr. Jeree Williams. Yes. 

Senator Long. That would be in this area where the ombudsman 
concept might be of some assistance in handling individual complaints. 

Mr. Jeree Williams. That is correct. The statutory charge of the 
Administrative Conference is limited to procedures only, and is not, 
therefore, concerned with the substance of any particular complain. 

Senator Long. You ment ioned a moment ago one of the problems 
we have considered— and that is the size of the Federal Government. 

But Mr. Fensterwald just pointed out to me that Great Britain, with 
a population of approximately 50 million, has just installed an om- 
budsman system in their government. 

Mr. Jeree Willams. Yes, they have. 

Senator Long. So we will watch that with interest to see how they 
get along. 

Mr. Jerre Williams. It is really exciting for us to know that 
Great Britain has installed such a system and to watch how it operates 
there. 

1 For the Administrative Conference, I do see the use of citizens’ 
complaints as a means of pinpointing trouble in some areas that the 
Conference might 'visli to investigate. From the Conference may then 
pome remedial proiedural recommendations for improvements which 
iwill redound to the advantage not just to the complainant but to all 
Citizens involved in those regulatory programs. 

; I might add that this concept of the function of the Administrative 
Conference as it relates to individual citizen complaints seems. to be 
in line with that of Prof. Walter Gellhorn of Columbia, who is un- 
doubtedly, as I an. sure you know, one of the leading experts in the 
United States on ombudsmen and similar devices for resolving citizen’s 
complaints against governmental action. In his book, “When Ameri- 
cans Complain,” he sets forth a role of the Administrative Confer- 
ence similar to what I have just outlined and I quote: 

! The Administrative Conference of the United States is particularly well suited, 

In structure and in concept, to analyzte methodological problems and prescribe 
their solution ; if the Conference functions as it should, complaints should be- 
come less voluminous:. 
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As soon, as the Administrative Conference is sufficiently organized 
to begm its work, a first order of business, of course, will be the selec- 
tion of potentially fruitful subjects for conference study. Careful 
consideration in this selection process will bo given to the possibility 
of evaluating the application of the ombudsman idea in our Federal 
establishment and the potential utility of the various forms in which 
the mechanism might be tried in this country. Such questions would 
seem to me to be among the appropriate initial undertakings of the 
Conference, and I plan to suggest this topic to the Conference for 
its early consideration. 

Finally, as I complete my statement, I would like to say, I look 
forward to close cooperation with the Congress, this subcommittee, 
aoiu the h eder&l departments 'and agencies. Our common goal is to 
improve administrative practices and procedures. The most direct 
and effective way is for the agencies themselves continually to review 
their practices and to initiate and adopt improvements themselves. 

Lut the philosophy underlying the concept of the ombudsman or 
any other technique tor meaningful handling of citizens’ complaints 
is sound, I he specific question is how that philosophy can be adopted 
to our huge Government structure in a way which will do the most good 
for the most citizens. Our obvious aim should be to cure the problems 
m regulatory processes without becoming fettered by detail. In short 
our common direction should be to devise procedures which will lessen’ 
the need for an ombudsman to handle a multitude of specific complaints 
from aggrieved citizens. 1 

I am confident the Administrative Conference can play a significant 
role in working toward the achievement of this aim. We welcome the 
aid, advice, and guidance of this subcommittee and of the Congress 
as we organize and begin our assigned tasks. 

That completes my prepared statement, Mr. Chairman. 

benator Long. Thank you, Mr. Chairman. It is a very fine state- 
ment. VVithout objections, we will place in the record at this point the 
biographical sketches of Mr. Williams, Mr. Cushman, and Mr. Maxson 

( 1 he information follows :) 

Biographical Sketch op Jebre S. Williams 

, , Je w 6 S ’ was born in Denver, Colo., August 21, 1916, the son of the 

late Wayne O. Williams and Lena Day Williams. He was reared in Denver where 
his father was a practicing attorney and at one time was Attorney General of 
Colorado and also Special Assistant to the Attorney General of the United States 
Mr. Williams graduated from the University of Denver in 1938 with an A B 
degree in political science ; graduated from Columbia Law School with an LL.b'. 
degree in 1941. While at Columbia Law School he was an editor of the Columbia 
Law Review and a Kent Scholar. He was admitted to the Colorado Bar in 1941 
the Texas Bar 1950, and the Bar of the United States Supreme Court in 1945 
t c, ; Wimams began his law teaching career at the University of Iowa 
Law School. In the summer of 1942, he served as an attorney in the Office of 
Price Administration while awaiting his call of active duty in the Air Force. 

In the fall of 1942, he entered the Air Force and served as a Legal Officer in the 
Air Transport Command until his release from active duty in 1946. 

In the spring and summer of 1946, Mr. Williams served as Assistant Professor 
of Law at the University of Denver Law School while awaiting his joining of 
the faculty at the University of Texas Law School in the fall of 1946 He served 
successively as an Associate Professor of Law and Professor of Law at the 
University of Texas until appointment as Chairman of the Administrative Con- 
ference of the United States in October of 1967. In 1964, he was named the 
Rex G. Baker and Edna Heflin Baker Professor of Constitutional Law at the 
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University of Texas. In 1968, he was the first Professor in the Law School to 
be awarded the Teaching Excellence Award upon designation of the students, 
lie was given this award again in 1964. Mr. Williams has also taught summer 
terms at the University of Chicago Law School, the University of California 
at I ,os Angeles Law School, and the University of North Carolina Lav? School. 

In 1955 and 1956, Mr. Williams took leave from the University of Texas to 
serve as Associate Stiff Director of the Special Committee on Loyalty -Security 
of the Association of the Bar of the City of New York. In the summer of 1960, 
jhe made a study of comparative free speech problems in London, England under 
a grant of Ford Foundation funds from the University of Texas Law School. 

In 1964-1966, lie served as Chairman of the 'Southwest Regional Manpower 
(Advisory Committee under the joint appointment of the Secretary of Health, 
Education and Welfare and the Secretary of Labor. 

Mr. Williams is the author of several books, including The Supreme Court 
Speaks, 1956, Cases and Materials on Employee’s Rights, 1952, Second Edition, 

?L958, and he is the Editor-in-Chief of the Third Edition of Labor Relations 
find the Law, 1965. In 1963, he won the Ross essay prize of the I American 
Bar Association. He delivered a paper at the Fifth International Congress of 
Labor Law and Social Legislation in Lyon, France in 1963, and in 1966, he 
delivered a paper a; the Sixth International Congress of Labor Law and 
Social Legislation in Stockholm, Sweden. He is also the author of numerous 
articles in legal publications. 

i An active labor arbitrator for many years, Mr. Williams is a member of the 
“National Academy of Arbitrators, having served on its Board of Governors. 

; Mr. Williams was married in Austin, Texas in 1956 to the former Mary Pearl 
Hall who also is an attorney. They have three children : Jerre Stockton Jr., 

Shelley Hall, and Step hanie Kethley. .. ,, .. . 

I Mr Williams is a Democrat, and a member of the University Methodist 
Church in Austin, Tei as, where he has served on the Official Board, as Chairman 
of the Pastoral Relations Committee, and as Chairman of the Commission on 
Christian Social Concerns. . _ . . 

Mr Williams has two brothers. Dr. Daniel Day Williams is Professor of 
Systematic Theology at the Union Theological Seminary, New York City, and 
Mr. Wayne D. Williams is a practicing lawyer in Denver, Colo. Another brother, 
Roger W. Williams is deceased. 

Biooraphioal Sketch of John F. Cushman 

Born November 29, 1922 the son of Professor (Emeritus) and Mrs. Robert 
'E Cushman of Cornell University, Mr. Cushman attended public schools at 
! it'haca New York, and the Westtown (Pa.) Friends Preparatory School. He 
received his A.B. de?ree with honors from Cornell University in 1944, served 
In the Field Artillery until the end of W.W. II, being discharged as a First 
Lieutenant, and obtained his law degree from the Cornell Law School in 1949, 

■ where he was a member of the Law Journal. 

1 From 1949 to 1951 he was law clerk, first to Judge Henry W. Edgerton of the 
'Circuit Court of Appeals for the District of Columbia Circuit and, later, to 
1 Mr. Justice Robert H. Jackson of the Supreme Court of the United States. 

Mr Cushman joined the Department of Justice in 1961 as a trial attorney in 
the Office of Alien Property. From 1953 to 1957 he was a general attorney in 
the Department’s Office of Legal Counsel. After serving as Associate General 
Counsel of the Interstate Commerce Commission (1957-1958), he returned 
to the Department c f Justice as Director of the Office of Administrative Pro- 
cedure (1958-1959), and served as Executive Assistant to the Attorney General 

^In^May* 1981 he became the Assistant General Counsel for Administrative Law' 
nnd Treaties Federal Communications Commission, and in September 1962 was 
appointed Administrative Assistant to Chairman Newton N. Minow, a fositton he 
continued to hold uider Chairmen E. William Henry and Rosel H. Hyde. He 
joined the staff of the Administrative Conference of the United States in January 
1968 as Executive D rector under Chairman Jerre S Williams. 

Mr Cushman is t member of the Annandale Methodist Church, Phi Beta 
Kappa Phi Kappa Phi, the Order of the Coif, and is admitted to practice before 
the Bar of the State of New York and the Supreme Court of the United states. 

He married Jane : ST. Casterline of Ithaca, New York, March 6, 1945 : children, 

Mrs Fred N. Nadeau of Portland, Oregon, John, Jr. and Robert H. ; their 
residence is 4312 Bmeburn Drive, Fairfax, Virginia. 
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Biographic Summary, Webster P. Masson 

Career public servant now In his 23rd. year of Federal service. Born Septem- 
ber 24, 1916, the second of four sons of Harold S. and Bertha (Kapple) Masson, 
his voting residence is in Massachusetts. Mr. Masson is a graduate of Amherst 
College (1939) and the College of Law, University of Cincinnati (1949), and 
studied accounting at George Washington University (1951). He served for 
five years in Army Air Forces. 

Mr. Masson’s early government experience was as a trial attorney handling 
litigation in the Federal courts throughout the country on behalf of the Govern- 
ment, and as bureau counsel in a great many administrative proceedings before 
the Department of Agriculture and the Federal Communications Commission. 
As a member of the staff of the Office of Legal Counsel in the Department of 
Justice, he did considerable work in connection with proposed legislation involving 
a variety of subjects. 

In 1959, Mr. Maxson was appointed Director of the Office of Administrative 
Procedure in the Justice Department. He also has served as Staff Director of the 
President’s Panel on Ethics in Government, in 1961, and was Executive Secretary 
of the temporary Administrative Conference of the United States which operated 
in 1961 and 1962. 

His present position is Director, Office of Administrative Procedure, Depart- 
ment of Justice. He is acting as Executive Secretary of the permanent Adminis- 
trative Conference of the United States established pursuant to 5 U.S.C. 571-576. 

As I said a moment ago, we are delighted that you are serving as 
chairman and that this Administrative Conference will now proceed 
to perform the duties that we think it will. We hope that it works out 
well. It might even put the ombudsman out of business — making it an 
unnecessary institution. 

Mr. Jerre Williams. It would be a wonderful thing if it could, 
and we will try. 

Senator Long. But as you indicated in your statement, if an om- 
budsman is to be established, it would require the close cooperation 
with you and the Office of the Administrative Conference. I am sure 
tliat your working together would be very gratifying. 

Mr. Jerre Williams. Yes. 

Senator Long. Mr. Fensterwald, do you have any questions ? 

Mr. Fensterwald. No. 

Senator Long. Mr. Kass ? 

Mr. Kass. Thank you, Mr. Chairman. 

Senator Long. Benny Kass has been doing a lot of work on this 
subject. 

Mr. Kass. Professor Williams, there has been a lot of concern about 
the question of size, as to whether one ombudsman can handle all of 
the problems and complaints that come in at the Federal level. Pro- 
fessor Gellhorn, as you mentioned, in his book made the comment that 
there is no magic to the number one — perhaps wo could set up four or 
five or six ombudsmen. In this connection, would a form of regional 
ombudsmen with jurisdiction, for example, over all of the Federal 
activities in a particular State or two States seem to work as an exper- 
iment in your mind ? 

Mr. Jerre Williams. Mr. Kass, I would, certainly, anticipate some 
jurisdictional problems in matters that go between States, and I am 
sure you have anticipated them, too. But in general, this kind of ap- 
proach of experimenting with the ombudsman concept in a region or 
at a lower governmental level or in a more selected area, as the chair- 
man’s bill does, it seems to me, is the way to work effectively toward 
the proving out of this concept. 

Mr. Kass. As an experiment? 


Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 



Approved For Release 2004/01^ : CIA-RDP70B00338R000200070001-8 

Mrl. Jerre Williams. As an experiment, that is right. 

Mr. Ivass. When Senator Long introduced. S. 1195, he made the 
statement that we have selected the four agencies, Bureau of Prisons, 

YA, |md the others because, and I quote the Senator, “the great bulk of 
citizejns’ complaints ar se in connection with the above-mentioned 
agencies.” 

When the Departmen : of the Treasury responded to the bill in their 
letter, they made the comment that if any agency at the national level 
is to be made the subject of an innovative experiment, the agency se- 
lectee . should be such as serves or deals with a relatively small number 
of persons and administers a law that is not overly complex or fre- 
quently changed, referring obviously to the Internal Revenue proce- 
dure. |Do you have any comments on this suggestion ? 

Mb Jerke Williams. Yes, Mr. Kass. It seems to me that you can 
get the restricted scope in any one of several directions. One of them 
is to limit it to certain agencies, and not try to cover the entire Federal 
Government. Another one would be to limit it to agencies wdiere there 
woulcjl not be many complaints. It could be done either way. 

It Certainly seems to me that there can be substantial justification f ; or 
considering the innovative experiment in an area, such as these four 
agencies, that most commonly involves what we might call relatively 
small citizen complaints. They are not the complaints of large indus- 
tries or anything like that, but they are the individual dealing with his 
government, and this is s way to restrict it and try it out. 

Of course, I don’t thir k we can anticipate just how many complaints 
will come in on that basis, but it is an innovative experiment and we 
could; see. But you could restrict it either way. 

Mr; Kass. Of course, the Swedish expert who testified that the 
petty complaints of the citizens bother them more than anything else. 

Mb Jerre Williams. They are the complaints of the citizens, and 
the danger is we may s .t back and take a look and say, “we can’t be 
bothered with those thir gs.” 

Mrl Kass. And we may find that 80 to 90 percent of the complaints 
in the United States are unfounded as the Swedish ombudsman and 
many other ombudsmen have found. 

Mr. Jerre Williams. We don’t know. I would emphasize again at 
this pioint the value of ombudsmen experiments at the State and local 
level such as we are getting around the country, for this very purpose. 

Mr! Kass. Now, in our S. 1195, section 3 of the bill puts the admin- 
istrative ombudsman under the control and direction of yourself as 
Chairman of the Administrative Conference. Is this a workable pro- 
cedure, do you think ? 

Mr! Jerre Williams. I think there are some difficult problems here. 

Certainly it doesn’t follow the patterns which we have seen elsewhere 
in the world — to have £ji ombudsman in one sense under the super- 
vision of somebody else. 

Nojv, I recall that Kenneth Culp Davis, in his analysis of the 
ombudsman concept, indicated he thought there could be a bifurcated 
Administrative Conference, one side of it being the Conference con- 
cept, and the other side being the ombudsman concept. This it seems 
to mej, is simply a detail, The function is the important thing. I would 
say iii summary that I lave some reservations about the precise way 
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that the relationship is set up here because I think it is somewhat vague 
ana indefinite. I am not sure just how it would work out. 

Mr Kass. But in theory, even without the legislation, you could set 
up a form of ombudsman office under the Administrative Conference 
1 Williams I certainly think this is so, and it might well 

be that the Chairman of the Conference would have to be viewed as 
something of an ombudsman, and then this creates problems because 
he is also the Chairman of the Conference, and it is a bifurcated 

S6t Up. 

^, ASS - Although the legislation clearly allows you to take com- 
plaints from outside the Government. 

«ie M pr„ J cXaTb“r 8 ' ™ B “ “ rt “ nly *"“• is ri S“’ » 

Mr. Kass. Mr. Chairman, I have no further questions 

Senator Long. Mr. Waters? 

Mr. Waters. Professor, it is a pleasure to welcome you to your new 
endeavor, and I wish you every success in it. 

Mr. Jerre Williams. Thank you. 

Mr. Waters. I have no questions for you at this time except to wish 
you well, and I assume that you will be appearing before similar 
committees and subcommittees with equal profit in time to come I 

° PPOrtUmt;> ' ° f disCU88h « with lour new 

Thank you very much. 

Tliank V(iI T mu ch, Mr. Waters. I look 
mittees d t0 furt i6r a PP earance before this and other similar com- 

Senator Long. Thank you, Mr. Chairman. We are grateful to you 
for appearing this morning. At this point in the record shall be printed 
ti v?/(Lnfmv!mc LaW 88-499 whlc h created the permanent Admmiatra- 

(The information follows:) 

[Public Law 88-499, 88th Cong 1 ., S. 1684, Aug. 80, 1964] 

Be it enacted 6 y the Senate and Bouse of Renresentative* n-f t w. 

That tMs Act be «ted as the 

FINDINGS AND DECLARATION OF POLICY 

Sec. 2. The Congress finds and declares that— 

(a) administration of regulatory and other statutes enacted by Congress 
in the public interest substantially affects large numbers of priyat^in 
dividuals and many areas of business and economic activity- 

) the protection of public and private interests requires continuing 
attention to the administrative procedure of Federal agencies to insure 
maximum efficiency and fairness in achieving statutory objectives- 
,-d { C j res P ons (bility for assuring fair and efficient administrative procedure 
Federal statutes f general responsibilities of officials appointed to administer 

(d) experience has demonstrated that cooperative effort among Federal 
JftjTS 4 ^ Private citizens and others whose interest competence 
and objectivity enable them to make a unique contribution can find solu’ 

r.V 0 i? 0mi)leX ^ bl6mS and a< ‘bi eve substantial progiessTn improving 
the effectiveness of administrative procedure ; and improving 

, Is . tlle P ur i la se of this Act to provide suitable arrangements throno-li 
which Federal agencies, assisted by outside experts, mfy TooperaUvely 

92-137 — 68 2 
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study mutual problems, exchange information, and develop recommenda- 
tions for action by proper authorities to the end that private rights may be 
fully protected and regulatory activities and other Federal responsibilities 
may be carried o it expeditiously in the public interest. 

DEFINITIONS 

! Sec. 3. As used in th is Act — 

j (a) “Administrative program" includes any Federal function which involves 
protection of the public interest and the determination of rights, privileges, and 
Obligations of private persons through rulemaking, adjudication, licensing or 
investigation, as those terms are used in the Administrative Procedure Act (5 
XJ.S.C. 1001-1011), except that it does not include any military, naval, or foreign 
affairs function of the United States. 

(b) “Administrative agency” means any authority as defined by section 2(a) 
bf the Administrative Procedure Act (5 U.S.0. 1001 (a) ) . 

(c) “Administrative procedure” means procedure used in carrying out an ad- 
ministrative program and shall be broadly construed to include any aspect of 
iigency organization, procedure, or management which may affect the equitable 
consideration of public and private interests, the fairness of agency decisions, 
jthe speed of agency action, and the relationship of operating methods to later 
ijudicial review, but ihall not be construed to include the scope of agency re- 
sponsibility as established by law or matters of substantive policy committed by 
law to agency discretion. 

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

Sec. 4. (a) There is hereby established the Administrative Conference of the 
United States ( hereinafter referred to as the “Conference”), which shall con- 
sist of not more than ninety-one nor fewer than seventy-live members appointed 
as set forth in subsect on (b) of tbis section. 

(b) The Conference shall be composed of — 

(1) a full-tim< Chairman, who shall be appointed for a five-year term 

by the President by and with the advice and consent of the Senate, The 
Chairman shall receive compensation at the highest rate established by law 
for the chairman of an independent regulatory board or commission, and 
may continue tc serve until his successor has been appointed and has 
qualified ; . . 

(2) the chairn an of each independent regulatory board or commission or 
! a person designat id by such board or commission ; 

i (3) the head of each executive department or other administrative agency 

which is designated by the President, or a person designated by such head 
of a department cr agency ; 

(4) when authorized by the Council, one or more appointees from any 
such board, commission, department, or agency, designated by the depart- 
ment or agency head or, in the case of a board or commission, by the head 
of such board or commission with the approval of the board or commission ; 

(5) persons appointed by the President to membership upon the Council 
hereinafter established who are not otherwise members of the Conference; 

| an fe) no more taan thirty-six other members appointed by the Chairman, 
with the approval of the Council, for terms of two years: Provided, That 
the number of numbers appointed by the Chairman shall at no time be less 
than one-third nor more than two-fifths of the total number of members. 

Such members shall be selected in a manner which will provide broad 
representation oi the views of private citizens and utilize diverse experience, 
and shall be members of the practicing bar, scholars in the field of admin- 
istrative law or government, or others especially informed by knowledge and 
experience with respect to Federal administrative procedure. 

(c) Members of th s Conference other than the Chairman shall receive no com- 
pensation for service but members appointed from outside the Federal Govern- 
ment shall be allowed travel expenses, including per diem in lieu of subsistence, 
as authorized by law (5 U.S.C. 73b -2) for persons serving without compensation. 

I'UTIES AND POWERS OF THE CONFERENCE 

Sec. 5. To carry out the purposes of this Act the Conference is authorized to — 

(a) study the efficiency, adequacy, and fairness of the administrative 
procedure used by administrative agencies in carrying out administrative 
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programs, and make recommendations to administative agencies, collec- 
tively or individually, and to the President, the Congress, or the Judicial 
Conference of the United States, in connection therewith, as it deems 

appropriate; . . . 

(b) arrange for interchange among administrative agencies of informa- 
tion potentially useful in improving administrative procedure ; and 

(c) collect information and statistics from administrative agencies and 
publish such reports as it deems useful for evaluating and improving 
administrative procedure. 

ORGANIZATION OF THE) CONFERENCE 

Seic. 6. (a) The membership of the Conference meeting in plenary session 
shall constitute the Assembly of the Conference. The Assembly shall have ulti- 
mate authority over all activities of the Conference. Specifically, it shall have 
power to (1) adopt such recommendations as it deems appropriate for improving 
administrative procedure : Provided , That any member or members who disagree- 
with a recommendation adopted by the Assembly shall be accorded the privilege 
of entering dissenting opinions and alternative proposals in the record of Con- 
ference proceedings, and the opinions and proposals so entered shall accompany 
the Conference recommendation in any publication or distribution thereof ; 
and (2) adopt bylaws and regulations not inconsistent with this Act for carry- 
ing out the functions of the Conference, including the creation of such com- 
mittees as it deems necessary for the conduct of studies and the development of 
recommendations for consideration by the Assembly. 

(b) The Conference shall include a Council composed of the Chairman of the 
Conference, who shall be the Chairman of the Council, and ten other members ap- 
pointed by the President, of whom not more than one-half shall be officials or 
personnel of Federal regulatory agencies or executive departments. Members 
other than the Chairman shall be appointed for three-year terms, except that the 
Council members intially appointed shall serve for one, two, or three years, as 
designated by the President: Provided, That (1) the service of any member 
shall terminate whenever a change in his employment status would make him 
ineligible for Council membership under the conditions of his original appoint- 
ment and (2) except as provided in item (1), above, any member whose term 
has expired may continue to serve until a successor is appointed. The Council 
shall have power to (1) determine the time and place of plenary sessions of the 
Conference and the agenda for such meetings and it shall call at least one 
plenary session each year; (2) propose bylaws and regulations, including rules 
of procedure and committee organization, for adoption by the Assembly; (3) 
make recommendations to the Conference or its committees upon any subject 
germane to the purposes of the Conference; (4) receive and consider reports 
and rcommendations of committees of the Conference and tansmit them to 
members of the Conference with the views and recommendations of the Council ; 
(5) designate a member of the Council to preside at meetings of the Council 
in the absence or incapacity of the Chairman and Vice Chairman ; (6) designate 
such additional officers of the Conference as it may deem desirable ; (7) approve 
or revise the Chairman’s budgetary proposals ; and (8) exercise such other powers 

as may be delegated to it by the Assembly. _ . „ . . 

(cl The Chairman shall be the chief executive of the Conference. In that 
capacity he shall have power to (1) make inquiries into matters he deems 
important for Conference consideration, including matters proposed by persons 
inside or outside the Federal Government; (2) be the official spokesman for the 
Conference in relations with the several branches and agencies of the Federal 
Government and with interested organizations and individuals outside the Gov- 
ernment including responsibility for encouraging Federal agencies to effectuate 
the recommendations of the Conference; (3). request agency heads to provide 
information needed by the Conference, which information shall be supplied 
to the extent permitted by law; (4) recommend to the Council appropriate 
subiects for action by the Conference; (5) appoint, with the approval of the 
Council, members of committees authorized by the bylaws and regulations of 
the Conference; (6) prepare, for approval of the Council, estimates of the 
budgetary requirements of the Conf erence ; . ( 7 ) appoint employees, subject, to 
the civil service and classification laws deijine their duties and responsibilities, 
and direct and supervise their activities; (8) rent office space in the District 
of Columbia; (9) provide necessary services for the Assembly, the Council, 
and the committees of the Conference; (10) organize and direct studies ordered 
by the Assembly or the Council, utilizing from time to time, as appropriate, 
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experts and consultants v ho may be employed as authorized by section 15 
of thp Administrative Expenses Act of 1646, as amended (5 TJ.S.C. 55a), but 
at rates for individuals not to exceed $100 per diem (11) upon request of the 
head jof any agency, furnish assistance and advice on matters of administrative 
procedure; and (12) exercise such additional authority as may be delegated to 
him by the Council or the Assembly. The Chairman shall preside at meetings 
of the) Council and at each plenary session of the Conference, to which he shall 
make j a full report concerning the affairs of the Conference since the last 
preceding plenary session. The Chairman shall, on behalf of the Conference, 
transmit to the President end the Congress an annual report and such interim 
reports as he deems desirable. 

(d). The President may designate a member of the Council as Vice Chairman, 
who shall serve as Chairman in the event of a vacancy in that office or in the 
absence or incapacity of the Chairman. 

appbopbiations 

Sec; 7. There are hereby authorized to be appropriated such sums as may be 
necessary, not to exceed $250,000, to accomplish the purposes of this Act. 

Approved August 30, 1964 

Senator Long. The next witness this morning is Mr. Randy IT. 
Hamjilton, the executive director of the Institute for Local Self-Gov- 
ernment, Berkeley, Cal f. Mr. Hamilton. 

Mr. Hamilton. Thank you. 

Senator Long. Mr. Hamilton, I understand that you have a pre- 
pared statement and the committee would be happy to hear it at this 
time. | We appreciate yoir coming clear across the country to bo here- 
to testify before our committee this morning. 

STATEMENT OF RANIY H. HAMILTON, EXECUTIVE DIRECTOR, . 

INSTITUTE FOR L0C4L SELF-GOVERNMENT, BERKELEY, CALIF. 

MrJ Hamilton. Thank you, Mr. Chairman, and with your indul- 
gence! I will concentrate my efforts largely on my prepared statement.. 

I woiild suggest as a matter of procedure that if you find a question 
arising from my statement, I would be pleased to have you interrupt 
at any time at your cor.venience. 

Senator Long. It will be necessary for me to listen to your statement 
very closely. I see you ha ir e used very small type. 

Mr; Hamilton. May I also say at the outset, Mr. Chairman, as a 
representative of a great State which has produced in our history 
a good many famous woodsmen that you would have less difficulty 
with ihe term if you would call it omudsman — rhymes with “woods- 
man”— instead of other pronunciations. I have the same difficulty 
with 1 smorgasbord.” 

I a(n Randy H. Hamilton, executive director of the Institute for 
Local Self-Government, Berkeley, Calif. I make this presentation 
to the committee in response to its invitation of January 4, which 
I assufiic to have been occasioned by the research efforts of the institute 
for the past 2 y 2 years under a grant from the Stem Family Fund to- 
study and inventory met rods for the redress of citizen grievances. 

Thq outstanding feature of public administration in this century,, 
at all levels of government has been the extension of governmental 
responsibility for the provision of new services and engagement in 
new functions. This has, of course, added new and larger dimensions 
of administration which directly affects the lives and property of the 
individual in a manner and on a scale not previously prevalent. An 

Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 



Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 

[increasing number of discretionary decisions affecting the rights and 
interests of citizens are being made — or are not being made — by 
governmental agencies and employees. Government’s policies and the 
implementation of them through the bureaucracy affect the lives of 
people not envisaged in a way when the structure and the administra- 
tive processes of Federal, State, and local governments were being 
■ developed in the United States. 

In Jefferson’s words the unending conflict between liberty and 
authority has intensified. The area of rights without remedies is 
broadening. These things being so, procedures for the redress of citizen 
grievances become of looming and extraordinary importance. This 
committee is to be commended for its recognition of and consideration 
•of proposals for improving these conditions. 

The discretionary decisions now being made in agencies almost 
without number have created sore spots because multitudes of people 
feel aggrieved by government action or inaction. As government has 
grown bigger and become more omnipresent, the total of such citizens 
has increased geometrically and multidimensionally. This makes for 
bitterness and unrest which, in turn, create difficult administrative 
situations for administrators and an atmosphere that adds to the 
already monumental difficulties of establishing effective improvement 
and new service programs. The problem is not one of civil rights. 
Properly understood, it is basically that most administrations are not 
sufficiently aware of, much less structured and organized, to provide 
simple, orderly, inexpensive, widely known, accessible processes for 
the redress of citizen grievances in keeping with justice and equity 
where administrative agencies execute a milaton of regulations. 

The results of our research indicate a potentially serious weakness 
in our governmental processes caused by a general absence of such 
procedures for objecting to decisions or nondecisions. [Research reveals 
a singular lack of attention, literature or comprehensive study, for 
example, of the quasi -judicial roles of legislators and legislatures. It 
is said that everybody knows you can appeal to the city council or 
the State legislature or to your Congressman but there are no gen- 
eral patterns in fulfillment of these roles with which citizens can 
become generally familiar. Legislatures and legislators serving in a 
quasi-judicial capacity may make it seemingly easy for a citizen to 
approach the policymakers with reference to his complaint against 
administration but there should bo a recognition that this blurring 
tends to eliminate the usual checks, balances, and separation of powers 
characteristic of American Government. A third party critic m such 
situations might be helpful. 

It was found, for example, early in our project that top level execu- 
tive officers rarely keep files on complaints and grievances. In our 
research we were frequently told, “if the departments and agencies 
under my supervision were not doing a good job vis-a-vis the citizen, 
I’d be the first to know.” Our opinion, however, is that like the tra- 
ditional cuckolded husband, he is frequently the last to know. The 
failure to keep adequate records of complaints and grievances make 
it impossible to discern patterns of dissatisfaction with administra- 
tive behavior and decisions. Files are virtually nonexistent. It is our 
conclusion the bureaucracies do not generally use complaints and 
grievances known to them as a tool for testing performance and 
making reforms. 
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Technical competence in government is no longer enough, if, indeed, 
it ever was. Social awareness and leadership are most necessary. The 
development of better grievance mechanisms and the hairline tuning 
of government to societal disenchantments is at the core of many of 
our problems. Institutional reforms are part of the task of modern 
governmental administmtion. Legislatures, in their policy setting 
roles, jhave the responsibility to initiate such reforms. The lack of 
administrative innovations to adapt government bureaucracies to the 
urban changes of this cuitury is a major obstacle in solving today’s 
urban problems. Administrative structures must be devised to permit 
flexibility in meeting public needs, and policies must be altered to 
keep government attuned to grievances. 

The problem is basically an administrative one. As .1 indicated 
earlier, it is not one simply of civil rights. When civil rights activi- 
ties cause administrations to run scared, the result is a tendency to 
improvise to meet crisis situations in redressing citizen grievances. 
More Reasoned, orderly public administrative processes could over- 
come the difficulties of acting only after the panic button has been 
pushed. Governments have tended to develop impromptu responses 
to pressures rather than structured operational methods for redress- 
ing citizen grievances, to the detriment of both, the government and 
its citizens. Based upon our inventories of redress mechanisms in the 
urbanjareas of California, it is obvious that what is. needed is planned,, 
phased administrative end structural reform that could make our 
government better able to handle grievances and in the process become 
better! demonstrations of the success of democracy. 

It has been said with full justification that we are not only a Nation 
of immigrants, but one which has freely borrowed and adapted gov- 
ernmental processes and institutions to suit our needs. You, sir, as. 
a Senator are part of our borrowings from Rome. Your colleagues in 
the other House with its speakership are involved in an adaptation 
of a British governmental invention. The separation of powers doc- 
trine is, of course, originally a French governmental philosophy. 

Particularly in our cities, we are operating under legal machinery 
more appropriate to the simple agrarian society of Old England 
from ivhich we inherited our common law base. We may be so uncriti- 
cally enamored of the virtues of our system of common law that we 
have hot perceived the appearance of novel forms of injustice for 
which! existing procedures for adjudication are inadequate. Under 
today’s conditions, large masses of our population cannot obtain re- 
dress for many of their grievances against government, whether those 
grievances be real or imagined, from the great writs of American 
jurisprudence or traditional redress mechanisms. These are compli- 
cated, time and money consuming procedures. Why not then, continue 
our borrowing tradition to meet the needs of the day and utilize the 
ombudsman, or at least, ombudsmanic concepts? 

In our rightful concern for the relationships between the governors 
and the governed, there is a need to improve democratic processes for 
adjudicating accusations of noncriminal maladministration. 

We : have found that imperfections exist in the operation of present 
institutions dealing with the redress of citizen grievances. The problem 
is to counterbalance the despair of the individual in his confrontation 
with the unyielding monolithic public agency which may be follow- 
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ing perfectly legal procedures and still treat citizens unfairly because 
its monopolist position enables it to ignore individual plaints. 

The Institute for Local Self Government has concluded and we have 
so reported in its research for the President’s National Advisory Com- 
mission on Civil Disorders, that the social tensions and disturbances 
which beset our times will not be alleviated simply by improving 
mechanisms for the redress of grievances. Many of the ills of our time, 
of which the alienation of citizens from the governments meant to 
serve them is but a symptom, call for solutions which are essentially 
political. This committee’s deliberations should proceed with the full 
understanding that neither improved grievance procedures, nor legal 
services or information and referral agencies can be expected to cope 
with basic social disorders. Profound social and economic dislocations 
call for political solutions. While we who deal with citizens’ perplex- 
ities and grievances may be able at times to identify the underlying 
causes of distrust and discontent, such identification will not erase the 
main imperfections in contemporary America. Mv point, sir, is that 
both the political solutions and the improvement of complaint machin- 
ery must proceed simultaneously, both are essential if we are to make 
progress in the long struggle of mankind to convert the polls of the 
Greek city-State into cosmopolis — the state neither of the Athenians 
or the Romans, but of the human race ; the state in which men at last 
may resolve the eternal riddle of liberty under law. 

This committee’s opinions and recommendations concerning the 
utility of an ombudsman on a selective basis with reference to specific 
Federal agencies can be supported by those of us who may be con- 
sidered ombudsmaniacs. It is fully in line with the suggestions of the 
report of the 32d American Assembly hold at Arden House in New 
York, 3 months ago. In preparing that report, “The Ombudsman,” 
a very distinguished group of Americans debated ombudsmanie ideas 
for 3 days and agreed to “* * * Recommend that application of the 
concept be undertaken at the Federal level.” I am certain that this 
committee has had access to the report and that the list of over 50 truly 
outstanding participants in its preparation lends sanction to the high- 
est magnitude to the discussions here this morning. 

Senator Long. If the witness would pardon an interruption at this 
time, I would like to place in the record the report of the American 
Assembly that you referred to. Without objection it will be done. 

(Report referred to above follows :) 

The Ombudsman — The American Assembly, Columbia University 

(Report of the Thirty-Second American Assembly, October 26-29, 1967, 

Arden House, Harriman, New York) 

PREFACE 

On October 26, 1967, the Thirty-second American Assembly — on The Ombuds- 
m«tt— open'ed at Arden House, on the Harriman (New York) campus of Columbia 
University. There were 72 participants from the worlds of business, education, 
communications, labor, ahd government ; and from the clerical, legal and military 
professions. 

For three days, in small discussion groups, they considered in depth various 
aspects of citizen grievance and redress vis-ii-vis government (local, state, and 
federal) ; and on the fourth day in plenary session they reviewed and approved 
the report contained in these pages. 


Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 



Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 

20 

As background for tbeir discussions participants read a volume entitled 
Ombudsmen for Ameruian Government? prepared under the editorial supervision 
of Dr. Stanley V. Anderson of the University of California at Santa Barbara, 
with chapters and authors as follows: 

Chapter 1 — The Si read of the Ombudsman Idea — Donald C. Rowat, Carlton 
University, Ottawa, Canada. 

Chapter 2— Transferring the Ombudsman — William B. Gwyn, Tulaae Uni- 
versity. 

Chapter 3 — State Government and. the Ombudsman — John E. Moore, Univer- 
sity of California (Santa Barbara). 

Chapter 4 — The Ombudsman and Local Government — William H. Angus and 
Milton Kaplan, State University of New York at Buffalo. 

j Chapter 5 — Proposals and Politics — Stanley Y. Anderson. 

Appendix — Annotated Model Ombudsman Statute — Walter Gellhorn, Colum- 
bia University. 

jRegional Assemblies on The Ombudsman, making use of the above-named 
chapters and the American Assembly conference technique, will be held across 
the nation with the coc peration of other educational institutions. 

| The report of the Thirty-second American Assembly reflects the views: of the 
participants in their pr vate, not their oflicial, capacities. The American Assembly 
itjself, a non-partisan educational organization, takes no position on matters it 
presents' for public di mission ; and The Ford Foundation, which, generously 
provided support for ihis program, similarly takes no official position on the 
opinions contained herein. 

Clifford C. Nelson, 

President, The American Assembly. 

Final Report of the Thirty-Second American Assembly 

| At the close of their discussions the participants in the Thirty- 
second American Assembly on The Ombudsman reviewed as a 

: group tbe following statement. The statement represents general 

agreement; however no one was asked to sign It, and it should not 
be assumed that every participant necessarily subscribes to every 
recommendation. 

.Millions of Americans view government as distant and unresponsive, if not 
hostile. Though ofteu (he targets of the resentment which ensues, government 
officials are usually not the cause of remoteness, but sometimes its victims. 
Dehumanized government derives from the impersonality of modern mass so- 
ciety. Improving the means by which individual citizens can voice dissatisfaction 
with governmental action or inaction will make for a more democratically 
effective society. 

Many devices — gover imental and private, formal and informal — already serve 
tp amplify the voice of the individual in the halls of government. Administrative 
agencies may provide him internal avenues of appeal. Courts may hear his case. 
Fleeted representatives may handle his complaint. Public legal aid may be avail- 
able. News media or private organizations may take up his cause. 

All these means of access to government are useful. We should strive further 
tr( improve them. Because these existing devices have important functions to 
serve other than handling citizens’ complaints, there is a need in today’s large 
aid complex government for mechanisms devoted solely to receiving, examining, 
ai|d channeling citizens’ complaints, and securing expeditious and impartial 
redress. We believe that American utilization of the Ombudsman concept will 
help to fill that need. 

What is an Ombudsman f 

The Ombudsman is an independent, high-level officer who receives complaints, 
w 10 pursues inquiries Into the matters involved, and who makes recommenda- 
tions for suitable action. He may also Investigate on his own motion. He makes 
periodic public reports. His remedial weapons are persuasion, criticism and 
publicity. He cannot as a matter of law reverse administrative action. 

hat Does an Ombudsman Do? 

[When the Ombudsman receives a complaint which seems to him to have valid- 
ity, he asks the agency for an explanation. If necessary he consults further with 
the complainant and again with the agency. He reports his findings to those 
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concerned. He may suggest a specific remedy to correct individual injustices and 
lie may suggest an improvement in agency procedure. 

After consideration, if lie finds a complaint to be unfounded, he may discover 
that the agency has failed adequately to explain its action to the citizen. In 
this case he may urge the agency to improve its techniques of communication. 
In other cases he may report to the complainant why his grievance was un- 
founded. In addition to handling individual complaints, the Ombudsman may 
make studies and recommendations for the improvement of administration. 

The Ombudsman proceeds without cost to the complainant. He is able to oper- 
ate informally and expeditiously without formal hearing procedures. 

Establishment of an Ombudsman 

We recommend that Ombudsman offices be established in American local and 
state governments. We do not recommend the establishment of a single office of 
Ombudsman for the entire federal government, but we do recommend that 
applications of the concept be undertaken at the federal level. 

The Ombudsman must be selected in a manner which assures public confi- 
dence in his independence, impartiality and professional attainments. He should 
be given a salary which will reinforce his high status in the community. 

The Ombudsman should designate his own subordinates. The Ombudsman's 
term of office should be sufficiently long to minimize his preoccupation with 
reappointment and should not be coterminous with that of the selecting author- 
ity. Provision for his removal from office for. cause should be made in such 
manner as not to interfere with his independence while in office. 

The authority of the Ombudsman should extend to public agencies exclusive 
of courts, legislatures and chief executives. On the other hand, the experience 
of California and other states with a commission on judicial qualifications, — 
an ombudsmanlike institution — should be given serious consideration as a 
means for reducing the abuse of judicial authority. 

Since American local governments vary greatly in size, population, and legal 
structure, no uniform design need be followed and advantages are to be derived 
from experimentation. Such experimentation should include meaningful accessi- 
bility to the Ombudsman by all sectors of society. 

How Far Does the Ombudsman Oof 

An Ombudsman, concerned with mistaken or imperfect action, is a valuable 
resource. But an Ombudsman often can not provide all the help a citizen may 
need when confused by or in conflict with the officials who administer public 
affairs. 

At times the citizen must have recourse to an active advocate who can, press 
a demand on his behalf or plan a defense against governmental action. This 
need is for adequate legal services. Then, too, citizens require information 
about governmental services. This need is more properly provided by easily 
accessible information and referral agencies. 

Of course, neither an Ombudsman nor legal and information services can elimi- 
nate profound social and economic injustice, which calls for essentially political 
solutions. 

While the Ombudsman does not make policy, his office has two important 
indirect effects on policy-making. First, the Ombudsman’s findings provide the 
Legislature aud the Executive with additional significant information and ad- 
vice upon which to base major policy improvements. Secondly, the legislative 
process is enhanced to the extent that the Ombudsman’s existence permits and 
encourages legislators to give Increased attention to lawmaking. 

Conclusion 

We urge the prompt enactment of laws to create the special office required 
to handle citizens’ complaints — the Ombudsman. 

Mr. Hamilton. I might suggest, Senator, that the previous witness 
mentioned two persons of eminence in this field, Prof. Walter Gellhom 
and Prof. Kenneth Culp Davis, both of whom were signatories of the 
report you just inserted into the record. 

Even if the perfect governmental agency existed, citizens would still 
find some cause for complaint. It is essential that at all levels of govern- 
ment, the perfect agency and the not-so-perfect one, hear and respond 
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fo its citizens by better attunement of complaint and grievance han- 

& machinery. Many now call for a third party critic to make cer- 
:hat a complaint receives a fair hearing for his grievance and, if 
justified, a proper remedy. 

) The most propul arly current model of the third party for this pur- 
pose is the ombudsman. He can be characterized briefly as a high 
level officer, with s dequate salary and staff, free and independent of 
both the agencies he may criticize and the power that appoints him, 
With long tenure o:: office sufficient to immunize him from the natural 
pressures concurrent with seeking reappointment, with power to in- 
vestigate administrative practices on his own motion. He is a unique 
officer whose sole job is to receive and act on complaints without the 
necessity for charge to the citizen. He should have the power to sub- 
pena records. He o aerates informally and expeditiously without for- 
mal hearing procedures. His principal corrective weapons are pub- 
licity, criticism, persuasion, and reporting. He does nop have the 

S ower to either polish maladministrators or reverse administrative 
ecisions. 

With those understandings and in response to the committee’s 
Acknowledgement of our major interest being at the local level of gov- 
ernment, I will mo re to the final phase of my presentation in discuss- 
ing the utility of ombudsmanic concepts there. We see the ombuds- 
man as a supplement to existing redress procedures which, if they exist 
At all, tend to be episodic, partial and selective; leaving an aggrieved 
citizen frustrated as a result of his dealings with administrative agen- 
cies that have been delegated quasi-judicial and quasi-legislative as 
well as executive powers. 

. Any discussion of the ombudsman, particularly at the local level, 
should be accompanied by the caution ably sounded by Prof. Walter 
Gellhorn who, while the ombudsman’s most popular American pro- 
ponent, is also a sober critic of those who think that the transplanta- 
tion would create a transformation. While an ombudsman would, as he 
says, “substantially adorn the American Governmental scene, it. would 
pot remake the scenery.” 

The ombudsman : s not a substitute for either civic reform or bureau- 
cratic responsibility. An ombudsman can isolate aberrations; he can 
Suggest better ways of reaching agreed ends ; he can point out new ap- 
plications of previously accepted concepts, but as Professor Gellhorn 
states “what he cannot do is force hesitant officials to embrace a 
philosophy created by him.” (Gellhorn, “Ombudsman and Others,” p. 
439 .) 

A second note of caution emerges from the work of Rowat, Moore 
and others : An ombudsman will not be able to deal with many of the 
things that, most deeply aggrieve some elements of the citizenry. He is, 
in short, not quite a combination of George Washington, Abraham 
tdncoln, Moses, anc Will Rogers. The ombudsman is an administrator 
of administrative decisionmaking. He is neither a pathfinder for citi- 
ens through bureaucratic mazes nor an umpire tallying policy 
decisions. 

Many citizen complaints clearly pertain to policy choices which 
must be made by bureaucrats and legislators. Should a city’s view 
of the waterfront lie cut off by a freeway in the furtherance of an 
interstate highway network? Should a Job Corps center be estab- 
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lished in a quiet Missouri town of 15,000? Should a treatment cen- 
ter for a growing number of narcotics addicts be built at all ; and, it 
so, where ? Should restaurants be subjected to more rigid controls m 
the interests of public health. Should tuition be charged for the first 
time at a great American university. While these are, of course, im- 
portant questions about which citizens can and should make their 
opinions known — vocally and otherwise-, they are essentially policy 
decisions about which an ombudsman will be little concerned. . 

Nowhere is the ombudsman a creator or critic of public policy. He is 
not a reviewer of the policy decisions made primarily in political 
arenas. While he may criticize a department for reaching a decision 
not in accordance with facts or required administrative procedures, 
the policy decisions at any level of American Government are those m 
ivhich the ombudsman will not participate and which he could not seek 
to supplant. 

To some in our society, “politician” is a word dirty enough tor 
enshrinement on public toilet walls. No matter how much people of 
that view want to expunge it from the community vocabulary, they 
are mistaken if they think it can or will be replaced by the word 
“ombudsman.” “No matter how able an ombudsman may be, no matter 
how venerated by the public, he cannot supplant the political processes 
that in the end control the administration of public affairs,” says Pro- 
fessor Gellhorn again. 

The ombudsman is not a super administrator. He is not one any- 
where. He is now operating, and it is a useless dream to think we can 
create a wizard of our’s. As Professors Angus and Kaplan have noted, 
he is not a general supervisor of public services nor an overseer of 
those that do. Alleged deficiencies or failures in service or unimagina- 
tive exercise of the police power cannot be overcome by ombudsmanic 
wand waving. Anyone who thinks that an ombudsman at the local 
level will keep the streets in repair, remove the trash from a public 
park or stop firetrucks from sirenic wailings in the middle of the 
night is bound to be quickly disillusioned. 

Fortunately for democratic processes, deciding the proper order of 
priorities and the setting of public policies will continue to be the 
fob of the department officials and legislators. An ombudsman will 
bring no comfort to those who wish that another order of priorities 
had been chosen. His notation that the staff of the street maintenance 
department is too small to give proper service is far, far different from 
making the policy decisions to increase the staff; or, from deciding 
that the potholes on Boardwalk and Park Place will be filled before 
those on Baltic Avenue. . . 

Nevertheless, there remains the need for serious consideration of 
new methods for the redress of citizen grievances or the improvement 
of existing ones, some of the categories of need are : 

Complaints against discretionary decisions wherein the citizen dis- 
agrees with the manner in which an official has exercised his discre- 
tion but has no formal means of challenging it ; or, at least, inexpensive 
means. The complaint in these cases is generally not that of the official 
abusing his power, but. that the decision reached is not,, in all circum- 
stances, appropriate. There may be no allegation of bias, negligence 
or incompetence but merely the charge that the decision is misguided. 
In essence, this type of complaint is one that has not a right of appeal 
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to aji independent bodi • which can substitute, its discretionary decision 
for that of the official w hp made the original one. 

. Grievances against acts of maladministration, in essence not a ques- 
tion, of appeal from, but of making an accusation against an authority. 

In new and previously unperformed functions ? there is an absence 
of settle case law and, as I have previously indicated, only vaguely 
applicable common law. F evv people, most of all the underprivileged, 
know what their rights or obligations are. In the absence of progressive 
legislation or good case law, there often exists inadequate or inappro- 
priate mechanisms for appeal against real or alleged grievances. There 
is, consequently an nisi ltutional lag. In addition, in words popularly 
current here, there is what might be called a grievance gap as applied 
to the newer functions, particularly those involved in the processes 
of urbanization. 

The areas latterly mentioned are quite legitimate ones for ombuds- 
men.! They are sorely needed there. But again, caution should be noted. 
The ombudsman is not snake oil. Selling the concept as a panacea for 
society at large does tlu concept an injustice. The office should not be 
looked on as a replacement for genuine reform in the structure of 
government, most particularly reconsideration of the methods for 
providing people-orient ed services. The ombudsman is, at best, a sup- 
plemental remedy for the redress of citizen grievances. There are 
others, such as the Amp iro processes as found in Mexico and elsewhere. 

In conclusion, I suggest that the redress of citizen grievances is a 
matt :sr worthy of continous consideration by this committee. It should 
not be said of us, as it was of Henry III of England, that he was 
e pious than wise in that he heard mass three times a day but 
ed to listen to complaints.” Communication between the citizen 
his government is at the heart of any redress procedure. People 
must; be aware of where government is and what it is doing; govern- 
ment must be able to hear what citizens want and need. When this be- 
comes so, then we- can change the folklore that now has it “that you 
can’ti fight city hail.” I rake it that we are agreed that in a democracy 
this is intolerable. 

Thank you. 

Senator Long. Thank you, Mr. Hamilton, for a very fine statement. 

_I have looked over your biographical sketch here and am impressed 
with your very distinguished background. Without objection, I am 
going to ask that it be placed in the record prior to your remarks. 

Mil. Hamilton. Thar k you for your courtesy, Senator. 

(Biographical sketch referred to follows :) 

Condensed Biodata Sheet, Committee Witness, Randy H. Hamilton, Januaby 

16, 19G8 (Executive D rector, Institute fob Local Self Government, 

Claremont Hotel, Berkeley, Calif.) 

education 

A.B.^ U. of North Carolina, M.A., U. of North Carolina, M.CE.P., U. of North 
Carolina, Ph. D., International University, Zurich, Switzerland. 


moi 

refui 

and 


Cityj 
rector, 
land 
United 


WORK EXPERIENCE 


Manager, Carolina Reach, N.C.— Associate Director and Washington Di- 
National League of Cities— Municipal Advisory, City of Bangkok, Thai- 
■ffiocal Government Advisor, Royal Government of Thailand — Director, 
Nations: Institute of Public Administration Comparative Urban Studies 
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Project — Currently Special Project Director, League of California Cities and 
Executive Director, Institute for Local Self Government, 

TEACHING EXPERIENCE 

Faculty member or visiting professor at University of North Carolina, Amer- 
ican University in Washington, D.C., Thammasat University in Bangkok, Uni- 
versity of Southern California, San Francisco State College, University of Cali- 
fornia at Berkeley. 

PROFESSIONAL MEMBERSHIPS 

Full member, International City Managers’ Association— Former national 
council member and President of the North Carolina Chapter of the American 
Society for Public Administration — American Political Science Association — 
Former President, North Carolina Chapter Pi Sigma Alpha (National Honorary 
Political Science Fraternity). 

HONORS 

“Man of the Year, 1950” Carolina Beach Lions Club— Decorated by the King 
of Thailand for “outstanding services to Local Government”, Knight Commander 
of the Order of the Crown of Thailand, 1963. 

PUBLICATIONS 

One book on comparative municipal government and more than 50 articles in 
professional journals of several countries. 

CONSULTANCIES 

Local government consultant to: Time-Life-Fortune Magazines, — Committee 
for Economic Development (GED), — Chamber of Commerce of the U.S., — More 
than a dozen Federal advisory committees, etc. 

Senator Long. Mr. Hamilton, a few months ago I was in Berkeley 
and had the opportunity of visiting with Speaker Unruh who has some 
connections with Missouri. I had a letter from him just a few days ago, 
and I know that he has been trying from time to time to get this om- 
budsman concept started in California. Would you comment about 
some of the problems or difficulties he has had? I am sure you have 
worked closely with him. . 

Mr. Hamilton. In California, the reverse of the situation m the U.S. 
Congress is so with reference to the ombudsman. There it has been the 
assembly or our lower house which has taken the lead. 

Twice the bill has passed the lower house. Twice the upper house, 
the senate, has failed to even have hearings in committee. I think 
there will bo more consideration of it in the current session of the 
California legislature. Senator Dymally, of Los Angeles, has intro- 
duced a companion bill to Speaker Unruh’s bill and that is the first 
time there have been companion bills. 

Basically the problem has been not that anyone was opposed to the 
ombudsman. But, the first time around nobody knew what it was. The 
second time around having learned what, it was they began to be 
troubled by some of the problems of application. 

California has a population that is, in fact, greater than all of the 
countries now using an ombudsman with the exception of the parlia- 
mentary commissioner in England. 

We are a State, as you know, of large size, and an absence of homo- 
geneity in population. The critics of the proposal, utilizing our large 
population, our large or great geographic size, the disturbances which 
beset our various classes of citizens, were able to postpone considera- 
tion of the bill. I think, sir, that the third time will be the time, because 
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the answers to the questions that were raised during the second con- 
sideration of the bill have now been provided. 

There is no concept of utilizing one ombudsman for all State agen- 
cies sitting in one city, Sacramento, as was the charge by those who 
were opposed to it the last time, in addition to which, a good deal of 
citizen support for the ombudsman has come about in the last couple 
of years. The Friends Committee on Legislation supports it, and now, 

God bless them, the League of Women Voters are out in favor of it. 

Se iator Long. I spoke to the Senate when I was in Sacramento at 
the time I mentioned a while a#o. After seeing the decorations of that 
Senate Chamber, I am surprised they are a liberal progressive body 
with those decorations liecause they are rather outstanding. 

Mi . Hamilton, has it been your thought that the ombudsman serves 
as so.it of a steam valve by which the citizens, administrators, and the 
legislatures can sometimes let off steam? Do you think this would be 
some basis, some help in solving your problems or would it be of as- 
sistance to them ? 

Mi 1 . Hamilton. Yes, sir; and I do not think that that particular 
aspect of an ombudsman role should be denigrated. It is a fact that the 
examination of cases of ombudsmen in the foreign countries and, in- 
deed, the one ombudsman that existed in this country for a year in 
Nassau County, plus the ombudsman who has existed for 7 months in 
the city of San Diego, indicate that somewhere about 8 out of 9 or 10 
complaints are unfounded. But when the citizen is advised of the rea- 
son for the decision, or the reason why his complaint is unfounded, he 
fends to go away as a happy and satisfied customer of Government, 
winch in fact he is. 

I think that the greatest testimony that can be given to the ombuds- 
man concept is that now there are some retail establishments, in Cali- 
fornia, which advertise in the press that “we have an ombudsman." 

The cpmplaint window at the department store in some of the areas of 
California has now been replaced by an ombudsman window, in other 
words, the attempt on the part of business to create a happy customer. 

I think the role you havs outlined for the ombudsman in that regard 
is most applicable. 

If I may refer to my own experience as a former city manager, I 
know that when I had time to sit down with a citizen and explain why 
we had arrived at a particular administrative decision, he tended to- 
go away a much happier c itizen. 

We could not chop down trees in my home State of North Carolina 
to widen streets because most trees were planted in honor of somebody’s 
grand ather who was deceased or killed in the late unpleasantness 
between the States. 

Senator Long. They can’t build streets in Rome for the reason they 
have to go around some ruin they have dug up, too, so I guess they have 
had that, problem for many years. 

Mr, Hamilton. But if we sit down with II.D.C. and explain why 
we are doing it and suggest the plantation of another grove elsewhere 
i° r a ^r> y bving memorial, we could be successful in chopping trees 
down. But without taking the opportunity to explain to the citizen, we 
were not. The ombudsman is most utilizable in that regard, sir. 

Senator Long. Thank you very much. Mr. Kass, any questions? 

Air. [Kass. A es, just oro or two, Air. Chairman. 
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Mr. Hamilton, the problem of size, as I explored with the chairman 
of the Administrative Conference, is one of the most serious obstacles 
toward the creation of a Federal ombudsman. You have done con- 
siderable work in the State and local area. What about the possibility 
of creating the regional type of ombudsman that I explored with 
Chairman Williams? Do you think this will work as an experiment 

at the Federal level? , _ . . ,, , 

Mr. Hamilton. I would think so, but I would imagine that the 
regional definition would 'be based rather than on State lines on the 
iurisdictional lines of the agency concerned. In other words, since W61 
in this country we have been trying to get Federal agencies to have the 
same regions. Quite obviously the FA A does not have the same region 
as the YA or the Federal Bureau of Prisons or HUD or HEW. Con- 
sequently, I do think in answer to your question specifically, that a 
regional application will work provided the jurisdiction of the 
ombudsman conforms to the administrative region of the agency to 
which his work is addressed rather than to an artificial geographic 
area, say, the States of California, Nevada, and Colorado. 

Mr Kass So. if an experimental ombudsman were created with 
jurisdiction over complaints of all citizens residing in, for instance, 
the State of Missouri or the State of California, even though this did 
tend to cross State lines as far as Federal agencies are concerned, you 

think this would cause problems? _ „ , , 

Mr. Hamilton. Yes, I do; because the regional office may not be 

located in that State. 

Mr. Kass. I see. . 

Mr. Hamilton. Accessibility is to my mind at the heart of the gnev- 

ance mechanism. . 

Mr. Kass. Access to the appropriate official f 

Mr. Hamilton. Yes. . , 

Mr Kass. But now, if the ombudsman had access through the use 
of telephones— part of the process as we understand it is that the 
ombudsman doesn’t necessarily have to make field investigations, but 
can accomplish the same thing through telephone calls and letters it 
people had access to the ombudsman living m St. Louis or Berkeley 
or some place, and this ombudsman had jurisdiction and had access 

t0 mThImSn?^ ; if he had the access to the officials and the 
records, then it would work. 

Mr. Kass. This would work. ,, . . . . 

Now, you mentioned the concept of amparo. Could you just tor 
about a minute explain what it is and, with the chairman’s permission, 
we would like to put the document that you prepared into the Ap- 

Pe Senator tl LoNG. a ^ wfhout^bjection that will be placed in the record. 

Mr Hamilton. The amparo is a concept of Mexico particularly. 
It is a writ, and a constitutional right, which allows an individual to 
proceed against an administrative action without proceeding against 

the law under which the administrator is acting. . 

It is before the Federal judicial authorities. The plaintiff is always 
an individual. One of its unique and distinct features is that the doc- 
trine of stare decisis does not apply; and, consequently, the judge 
when he hears this plaint, does not have to worry about judges 20 years 
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from now looking tack to say that was a pretty stupid decision. I*Ie 
ohly lias to be concerned with the individual complainant before him, 
and arrive at an equitable decision in that case which has — anil does 
not set precedents. 

|Mr. Ivass. There in no precedential significance. 

Mr. Hamilton. Tiis is the unique feature. 

Mr. Kass. This concept applies only in the State of Mexico and in 
tl e State of California which adopted the Mexican Constitution ? 

Mr. Hamilton. If existed in California before 1849. We did some 
research to find out what happened when we wrote an English con- 
stitution. California when if; became part of the Union, had to have 
art English constitution, and we could find no reason why it dropped 
out. It just didn’t get translated. 

Mr. Ivass. But this would have no application for other State 
levels ? 

Mr. Hamilton. Y es ; it has. It has an application in the minds of 
a good many people. I have talked to a good many Mexican-American 
pqople and they have an idea that amparo applies in the An glo-Saxon 
or Romanic court. 

What I am suggesting is this: In Mexico when a person pleads 
“guilty” he expects iniparo process to be applicable, expecting that 
the judge will not on y look at the law, but will look at the whole situa- 
tion. lie docs not understand, members of the Mexican-American com- 
munity in the West do not understand, when they plead “guilty” to a 
criminal violation ii. America that the judge does not do anything 
except look at the law rather than extenuating circumstances. That he 
does not have discretion as he has in Mexican procedure. It has: been 
testified before the California Assembly by the president of the Mexi- 
can American Political Association, Mr. Bert Corona, who is a mem- 
ber of the U.S. Commission on Civil Rights, that in his opinion the 
Mexican American community in California does not understand that 
the ability of a judge in Mexico to temper justice with mercy 'is not 
applicable to a j udge in a criminal procedure in California. 

Mr. Kass. Thank yon, Mr. Hamilton. No further questions. 

Senator Long. Ylr, "Waters? 

Hr. Waters. Mr. Hamilton, I believe you said that there is in San 
Diego an ombudsman who has been active for several months. I won- 
der if you are familiar with the work of that ombudsman. 

Hr. Hamilton. Yes; I am, sir. 

Senator Long. Is he generally accepted by the agencies with whom 
he works? 

Hr. Hamilton. Yes, he is. He is in the office of the city manager, 
an|l his title is. “Citi sens’ Assistance Officer.” He is accepted by the 
agencies, I suppose, because of the background muscle or the inherent 
clout of anybody from the city manager’s office in council. But he 
happens to be a particularly soft-spoken and judiciously tempered 
individual, and so fa ; as he advises me — and I am in fairly frequent 
contact with . him — he is perfectly acceptable, most importantly by 
agencies, outside of ci ;y hall. He finds his success equal with agencies 
over which he does net have legal jurisdiction as he does with agencies 
who would legally come under the purview of the city manager; for 
example, the county welfare agency, the health agency, and the high- 
way department, and other agencies. When he explains to the adm inis- 
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trative officer the problem involved, he finds extremely good 
cooperation. . , . , , „ , 

Senator Long. Thank you very much. What is that citizen’s officer’s 

name ? 

Mr. Hamilton. Larry Haden. 

Senator Long. Thank you, Mr. Hamilton, for a very fine statement. 

It has been extremely helpful to the committee. 

Mr. Hamilton, Thank you, sir. _ , . 

Senator Long. Our next witness is Mr. Guy S. Williams, Assistant 
Director for Contact and Foreign Affairs of the Veterans 
Administration. , 

Messrs. Williams are at least 50 percent of the witnesses today. YVe 
are glad to have your associate with us. I judge you have a prepared 
statement. 

STATEMENT OF GUY S. WILLIAMS, ASSISTANT DIRECTOR FOR CON- 
TACT AND FOREIGN AFFAIRS, VETERANS’ ADMINISTRATION ; 
ACCOMPANIED BY PHILIP V. WARMAN, DEPUTY ASSISTANT GEN- 
ERAL COUNSEL 

Mr. Gut Williams. Yes, sir. 

I am accompanied by Mr. Philip V. Warman, Deputy Assistant 
General Counsel of the Veterans’ Administration. 

I appreciate the opportunity to appear and discuss S. 1195, a bill 
before this subcommittee which would establish the Office of Admin- 
istrative Ombudsman to investigate administrative practices and 
procedures of the Social Security Administration, \ eterans’ Adminis- 
tration, Internal Revenue Service, and the Bureau of Prisons. I submit 
for the record the Administrator’s report which states our position on 
the bill and points to the existing aids to claimants before the 
Veterans’ Administration. These aids include the VA Contact Service 
and representation by service organization representatives. We have a 
detailed statement which, with the chairman’s permission, I would like 
to submit for the record and which I will briefly summarize now. 

Senator Long. Without objection, it will be placed in the appendix 
of the hearing record. 

Mr. Guy Williams. I understand you are interested m the assist- 
ance now available to veterans and their dependents from VA and 
non-VA sources in the presentation and prosecution of their claims for 
Veterans’ Administration benefits. 

The Veterans’ Administration has contact representatives stationed 
in each of its 230 locations. It is the job of the contact representative 
to know by heart the requirements for each benefit, how to apply, the 
administrative procedures involved, and how best to assist the claimant 
in bringing out the facts that will present his claim in its most 
favorable fight. He must be knowledgeable on many diverse benefit 
programs — compensation, pension, education, insurance, hospitaliza- 
tion, outpatient medical and dental care, wheelchair homes, para- 
plegic lifts, housing loans, guardianship, burial benefits, automobiles, 
and many others, as well as benefits available through other Federal 

or State agencies. , . a 

Senator Long. Now, Mr. Williams, are they Federal employees * 

Mr. Guy Williams. Yes, sir. 

92-137— 6S 3 
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Senator Long. Don’t some of the States have veterans’ agents some- 
thing hke we have ir. Missouri 2 

Hr. Guy Williams. That is correct. 

►^Senator Long. Which actually is nearly a State ombudsman; isn’t 
thdt right ? Isn’t that the type of work they do ? 

Hr. Guy Williams That is correct. But we feel when we are talking 
to a man, and we have knowledge that he may be eligible for some 
beijelit from a State Egency, we will cue him in on this and help him 
to get to the person who can give him further assistance. 

Senator Long. But the State agency, though, assists the man, as I 
understand it, m preparing his claim for benefits or in getting him 
mtp a Veterans’ Hospital. 

Mr. Guy Williams. That is correct. 

Senator Long. Evei though there is no State benefit available ? 

Mr. Guy Williams. Bight. He determines what additional benefits 
tnei claimant may be eligible for beyond those specifically requested 
and assists in the prep aration of the proper claim. 

ijhe contact representative also determines the actions necessary 
and files claims for veterans who are too ill to act in their own behalf, 
many of these claimants are patients in hospitals who have no one 
else, immediately avai.able to act for them. 

Of the 2.S million p ersonal interviews conducted by contact repre- 
sentatives during fiscal year 1067, thousands were conducted with per- 
son^ who were not satisfied with the outcome of their claims for 
benefits. Many of these were resolved to the complete satisfaction 
of the claimant by set ing down and going through the VA file with 
him and explaining the requirements of the law and regulation and, 
whqre indicated, assisting him in obtaining the evidence that might 
result in favorable action. 

Unique and effective services are also provided claimants for VA 
benefits by the national service organizations, the Ajnerican Red 
Crops and recognized State service organizations, which the chairman 
mentioned. Accredited representatives of these organizations number 
nearly 3,200. 

Any claimant may die a power of attorney with one of these or- 
ganizations and be assured that a skilled technician representing that 
organization in the "VA regional offices and insurance centers will 
assist him fully in the presentation of his claim, and will review each 
action taken often as the claim is in process, to assure that the claim 
is f filly developed and fairly and properly disposed of. If the claimant 
or tpe organization representative expresses disagreement with the 
decision and finally appeals it, a representative of the service organiza- 
tion appiears in the ch imant. s behalf before the Board of Veterans’ 
Appeals. 

Field representatives of these service organizations visit all VA 
offices and VA hospitals regularly and submit written reports of their 
findings to their national headquarters which in turn submits them 
to our central office foi any indicated investigation and reply. 

Tfiis completes my formal presentation and I will be pleased to 
answer any questions of the subcommittee on the proposal. 
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(Statement of Mr. Guy Williams follows:) 

Statement of Guy S. Williams, Assistant Director For Contact and 

Foreign Affairs, Veterans Administration, Before The Subcommittee On 

Administrative Practice and Procedures, Committee On The Judiciary, 

United States Senate, January 16, 1968 

I appreciate the opportunity to appear and discuss S. 1196, a bill before this 
Subcommittee which would establish the Office of Administrative Ombudsman 
to investigate administrative practices and procedures of the Social Security 
Administration, Veterans Administration, Internal Revenue Service and the 
Bureau of Prisons. I submit for the record the Administrator’s report which states 
our position on the bill and points to the existing aids to claimants before the 
Veterans Administration. These aids include the VA Contact service and repre- 
sentation by service organization representatives. We have a detailed statement 
which, with the Chairman’s permission, I would like to submit for the record and 
which I will briefly summarize now. 

I understand you are particularly interested in the assistance now available 
to veterans and their dependents from VA and non-VA sources in the presentation 
and prosecution of their claims for Veterans Administration benefits. 

The Veterans Administration has Contact Representatives stationed in each 
of its 230 locations. It is the job of the Contact Representative to know by heart 
the requirements for each benefit, how to apply, the administrative procedures 
involved and how best to assist the claimant in bringing out the facts that will 
present his claim in its most favorable light. He must be knowledgeable on many 
diverse benefit programs . . . compensation, pension, education, insurance, hos- 
pitalization, out-patient medical and dental care, wheelchair homes, paraplegic 
lifts, housing loans, guardianship, burial benefits, automobiles and many others 
as well as benefits available through other Federal or state agencies. He deter- 
mines what additional benefits the claimant may be eligible for beyond those 
specifically requested and assists in the preparation of the proper claim. 

The Contact Representative also determines the actions necessary and files 
claims for veterans who are too ill to act in their own behalf, many of these 
claimants are patients in hospitals who have no one else immediately available 
to act for them. 

Of the 2.5 million personal interviews conducted by Contact Representatives 
during FY 1967, thousands were conducted with persons who were not satisfied 
with the outcome of their claims for benefits. Most of these were resolved to the 
complete satisfaction of the claimant by sitting down and going through the VA 
file with him and explaining the requirements of the law and regulation and, 
where indicated, assisting him in obtaining the evidence that might result in 
favorable action, 

Unique and effective services are also provided claimants for VA benefits by 
the national service organizations, the American Red Cross and recognized state 
service organizations. Accredited Representatives of these organizations number 
nearly 3,200. 

Any claimant may file a Power of Attorney with one of these organizations and 
be assured that a skilled technician representing that organization in the VA 
regional office and Insurance Centers will assist him fully in the presentation of 
his claim, and will review each action taken often as the claim is in process, to 
assure that the claim is fully developed and fairly and properly disposed of. If the 
claimant or the organization representative expresses disagreement with the 
decision and finally appeals it, a representative of the service organization ap- 
pears in the claimant’s before the Board of Veterans’ Appeals. 

Field representatives of these service organizations visit all VA offices and VA 
hospitals regularly and submit written reports of their findings to their national 
headquarters which in turn submits them to our Central Office for any indicated 
investigation and reply. 

This completes my formal presentation and I will be pleased to answer any 
questions of the Subcommittee on the proposal. 

Senator Long. Mr. Kass ? 

Mr. Kass. Thank you. 

Mr. Williams, as I understand the contact system of the YA, when 
a veteran or anybody, for that matter, walks into a local VA office, he is 
assigned a contact man. In effect, the first person he sees may be the 
contact man ? 
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Mr. Guy Williams. That is correct. 

Mr. Kass. And the contact man is responsible for that individual un- 
til the problem or complaint has exhausted all possibilities within the 

VA? 

| Mr. Guy Williams. Yes, sir. 

i Mr. Kass . How lo ig has this system been in existence ? 

Mr. Guy Williams. It has been in existence at least as far back as 
1^24. It is embodied i n the W orld War Y eterans Act of 1924. 

Mr. Kass. And this is a formal office rather than just a loose, ad hoc 
kind of approach ? 

Mr. Guy Wil liams. That is correct. 

Mr. Kass. Embod ied in your regulations ? 

Mr. Guy Williams. Eight. 

Mr. Kass. To your knowledge, have any other agencies of the 
Federal Governmenl . established a f oral of contact system ? 

Mr. Guy Williams. Not to my knowledge — that is, not with the 
same kind of responsibility for protecting the interests of the claimant 
as well as being a representative of the agency itself. 

T Mr. Kass. Now, when a claimant or a veteran or anybody walks 
into the VA local office and has a problem or a complaint, does the 
contact man have acc ess to the entire file. ? 

Mr. Guy Williams. Yes, sir. 

| Mr. Kass. If the veteran is represented by a service organization — 
VFW, DAY or something like that. — would they have access to the 
same file? 

I Mr. Guy Williams. Yes, sir ; complete access. 

Mr. Kass. So there is complete access to the file of the individual 
claimant or veteran ! 

| Mr. Guy Willi a vis. Yes, sir. 

| Mr. Kass. In yor r formal statement which you submitted for the 
record, you make reference to the FX exchange telephone .system? 
Mr. Guy Williams. Yes, sir. 

Mr. Kass. What exactly is that ? 

Mr. Guy Willia ms. It is a system whereby a veteran in, let’s say, 
a! small city in Missouri, might dial a local number on his own tele- 
phone without any charge and be connected with a contact repre- 
sentative of the Veterans’ Administration in St. Louis, who would 
have access to his records and could immediately answer questions. 
Mr. Kass. There is no long distance charge to him ? 

Mr. Guy Williams. That is correct. 

Mr. Kass. Do you publicize this type of service? 

Mr. Guy Williams. Yes, sir. 

Mr. Kass. Now, 3o any of the other Federal agencies utilize this 
type of service so that if I, as a citizen having a complaint against 
the Social Security Administration, the Internal Revenue Service, or 
ahy of the other agencies, have a complaint and am located some dis- 
tance from the regional office, could I use your phone or any other 
phone system to call in without charge ? 

Mr. Guy Williams. I understand that the Social Security Admin- 
istration has done seme experimentation in setting up an FX or foreign 
exchange system for themselves. Just how far they have gone, I am 
not sure. 
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Senator Long. Mr. Kass, let me interrupt you a minute. Do I under- 
stand you to say that in Bowling Green, my hometown, there is that 
type oi system where a veteran can dial a particular number and 
reach the Veterans’ Administration in St. Louis and talk to someone 
his problem or complaint without a long-distance call charge? 

Mr. Guy Williams. Not at this time, Senator. We are running a 
pilot operation actually. 

Senator Long. I see. 

Mr. Guy Williams. We have FX telephone service in 12 large 
communities at this time. 

Senator Long. Is it your plan to go into it so that the system will 
be nationwide ? 

Mr. Guy "Williams. Yes, sir. We plan to have about 74 cities 
covered by fiscal year 1969. 

Senator Long. Your plans are, though, to have it in all towns of 
any size ? 

Mr. Guy Williams. Yes, sir. 

Senator Long. Suppose a veteran calls the St. Louis VA office, 
would he be assigned a contact man ? 

Mr. Guy Williams. Yes, sir; if you pick up the phone and call 
tet. Bouis, you would get a contact representative who would give his 
name, and ask the veteran to refer any further questions on his case 


Senator Long. Mr. Kass, you mentioned the agency I have heard 
a little about— -the Internal Revenue Service. It seems to me the thino-s 
that we get a lot of complaints about concerning the IRS is that the 
citizen either gets a form back filled out by a computer, or they talk 
to one fellow today and somebody else tomorrow; nobody knows about 
their particular problem one way or the other. Would you think 
perhaps some of the big problems citizens have with that agency is the 
cold mechanism that they come in contact with when they have com- 
plaints, instead of a warm, personal individual they get when thev 
call your agency ? J 

Mr. Guy Williams. Well, all I can really testify to, sir, is our 
contact service, but I would like to say that the first requirement is 
that, these people have an image of themselves as talking to their own 
brother when they talk to this client. 

Senator Long. It is much warmer talking to an individual or 
brother than to just a cold computer. 

Mr. Guy Williams. Right. 

S® 1 ' abor Long. It might be desirable if some of the other agencies 
would think along those lines. I think you are to be commended for 
it certainly. 

Mr. Guy Williams. I am in favor of it personally. 

• i er ! a ^ >r 1 th ink you are to be commended for it because, in- 

cidentally, that has a close relationship to the ombudsman theory we 
are talking about here. J 

Pardon me for interrupting, Mr. Kass. 

• T his, in effect, is a built-in ombudsman that the VA has 

instituted ? 

Mr. Guy Williams. Yes, sir; from all I have heard of the ombuds- 
man, I would say you are correct. 


Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 



Approved For Release 2004/01/16 : 

34 


CIA-RDP70B00338R000200070001 -8 


Mr Kass. Therefoie, getting back to my earlier question about 
regional ombudsman, ' his would have application to the regional idea 
of ombudsman so that everybody in the State could call ms local V A 
office, but they also could call their ombudsman wherever he would be 
located so there would be instant access or easy access to the ombuds- 
man as well as to the F ideral agencies ? 

Mr. Guy Williams. Yes, sir. 

Mr Kass. As it is being programed. Thank you, Mr. Chairman. 

Senator Long. Mr. Williams, I saw a letter just the other day where 
an application had been made for a substantial refund from the In- 
ternal Revenue. It was just a blank form which was filled out which 
savis he didn’t get it filed on time or words to that effect. No signature 
or anything else to it. Very cold, very impersonal. Whether it was put 
out by a typewriter or computer, I don’t know. But your mail that goes 
outi is signed by an individual who has personal contact with your con- 
tact man or ombudsmi ,n who is handling the veteran’s case . 

Mr. Guy Williams. To a large degree; yes, sir. We do have some 
computerized letters. For the most part, computerized letters i m the 
Veterans’ Administration are used to advise of decisions of entitlement 
or awards made. For example, when a veteran applies for educational 
benefits, he will receive a letter which is a mechanized type of thing 
savins:, “You have sc many months of entitlement and are approved 
to go to George Washington University.” The contact program, how- 
ever, does not use any computerized letters. With the exception of a few 
form letters which we issue for use by veterans m securing Civil serv- 
ice preference or commissary privilege ID cards, all contact program 
correspondence is individually, composed, typed, and, we feel, com- 
pletely responsive to incoming inquiries. _ 

Senator Long. Bu; when he has a complaint you just dont get a 
computerized letter saying “we are not going to allow it, and that is it s 

Mr. Guy William 3. No, sir. Any complaint is pounced on immedi- 
ately by the VA administrative procedure. 

Senator Long. By a live human being and not a computer . 

Mr. Guy Williams. That is correct. 

Senator Long. Yes. You are dealing with humans. 

Mr. Guy Williams. Right. , „ , , 

Senator Long. And it certainly has much more effect. People have 
miich more confidence, I am sure, with an agency that handles its 
business on a more personal basis. 

Mr. Waters? 

Mr. Waters. No questions. 

Senator Long. Th ink you, Mr. Williams. 

Mr. Guy William 3. Thank you sir. 

i Senator Long. Our next and concluding witness this morning is Dr. 
Myrl E. Alexander, Director of the Bureau of Prisons. The chairman 
has quite a little interest in this Bureau. The chairman is also chan n a 
of the National Penitentiary Subcommittee of the Judiciary Commit- 
tee, and it is our pleasure to work with Dr. Alexander quite often on 

personal, cordial relationship. . T , • . 

1 Doctor, we are gla d you can be here this morning. If you will intro- 
duce us to your assistant, we will be happy to hear linn and we will be 
hjappy to have your s tatement. 
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STATEMENT OF DR. MYRL E. ALEXANDER, DIRECTOR OF THE 

BUREAU OF PRISONS; ACCOMPANIED BY EUGENE BARKIN, 

COUNSEL 

Dr. Alexander. Thank you, Mr. Chairman. I am accompanied this 
morning by Mr. Eugene Barkin, legal counsel of the Bureau of 
Prisons. 

Senator Long. Doctor, I am impressed with all of you men bringing 
your legal counsel along. You don’t need a lawyer to protect your 
rights when you come before this committee — on this type of hearing 
anyway. But we are happy that both of you are here. 

Dr. Alexander. Mr. Chairman, Mr. Barkin is here primarily be- 
cause he handles so many of the complaints of our 20,000 guests who 
register complaints. 

Senator Long. He is your ombudsman ? 

Dr. Alexander. Many of them have requests, including complaints 
about sentence, sentence computation ; and Mr. Barkin handles these. 
It is for that purpose he accompanies me this morning, I can be my own 
legal counsel on other questions. 

I am indeed happy to be here to present my personal views on S. 1195 
with particular reference to the Bureau of Prisons. Moreover, I am 
appreciative of your interest and acquaintanceship with our problems, 
Mr. Chairman, in your capacity as chairman of the Subcommittee on 
N ational Penitentiaries of the Senate J udiciary Committee. 

All too often prisons are thought to be places of rigorous confine- 
ment where prisoners have only the most limited means of communica- 
tion with the outside ; that, except for closely censored letters or rigor- 
ously supervised visits with his immediate family, a prisoner has no 
means of communication and is at the mercy of his keepers. 

Actually, if that were the true situation, we who administer prisons 
and correctional institutions would be stupid indeed, because we would 
have created an intolerable and explosive situation which could not 
long be contained. Indeed, that kind of administration would no longer 
be tolerated by the courts or the public. 

In actual practice, many channels of communication are available to 
and can be used without restraint by any or all of the nearly 20,000 
inmates in our 28 Federal institutions. 

First of all, every person has direct communication access to the 
Attorney General; to any Congressman or Senator; to the Board of 
Parole; to any Federal judge; to the Director, Bureau of Prisons; and 
others in Government. 

This direct access is through the prisoner mail box system under 
which any prisoner may place sealed letters addressed to those men- 
tioned in a special letterbox. The contents of those boxes are sent 
daily to my office and forwarded unopened to the addressee. Letters 
addressed to the courts or a Senator or a Congressman, however, are 
sent directly to the addressee under a form letter by the warden of the 
institution. 

Senator Long. Some of us have rather extensive correspondence 
with these inmates. 

Dr. Alexander. And rather perpetual correspondence with some of 
them, Mr. Chairman. 

Senator Long. We get so we can recognize the handwriting. 
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Dr. Alexander. In 1 10-month period from October 1, 1966, through 
July. 30, 1967, there were 6,131 such letters. Almost 900 were con- 
gressional letters. Virsually all of them resulted in congressional in- 
quiries to my office to which we responded with the facts requested. 

Mary are addressed to Federal judges. The great majority, however, 
are addressed to the Bureau staff and to which we respond to the 
wri ter. 

The letters involve a wide range of subjects: food, disciplinary 
actions, legal, questions, requests for work release, and transfers to 
other institutions. The program is critically important to us, under- 
stood and supported by the wardens and, as I have said, used sub- 
stantially by the inmates. 

We consider the mints of each request. Many raise questions or 
mate claims which cannot be allowed. But we take affirmative action 
where justified. 

Sjenator Long. Doctor, may I interrupt you there? 

Dr. Alexander. Yes. 

Senator Long. Do you feel that works as a “steam valve,” too, or 
a let-off valve for the prisoner which proves very helpful to him to 
know that he has the right to write you or his judge or his Congress- 
map while he is in prison ? 

Dr. Alexander. Yes, sir; we consider this prisoner’s mailbox the 
most valuable safety valve of the entire system. That is why I indicated 
earlier in my statement that a prison administrator would be stupid 
indeed if he kept all of the tensions and emotions bottled up with a 
lid , on them. 

Senator Long. You told me that before, but I wanted to get it in 
thejrecord as to how important it was. 

Dr. Alexander. A few examples of responses: An inmate claimed 
he should have credit for time held in a Canadian jail while awaiting 
extradition to the United States. The records reflected that he was 
help for another offense in Canada, in which case jail time would not 
have been creditable to his sentence later imposed here. But after 
considerable correspondence, by Mr. Barkin here, with the Queens 
Counsel in Canada, it was deflmtely determined that he was in custody 
there solely awaiting extradition. We then properly granted his request. 

A prisoner claimed that he was not granted the work-release 
privilege although he had completed training and believed himself 
to be eligible. We investigated. The warden and his staff pointed out 
that he was 1,000 mile3 from his eventual parole plan. We transferred 
him to an institution near his home, he was placed on work release, 
anc. continued on the job after release from his sentence. 

An inmate complained bitterly to his Congressman that he was not 
getting any dental attention. Investigation disclosed that he had 
arbitrarily refused dental care. Further study revealed deep emotional 
problems. He was trar sferred to our medical center at Springfield, Mo., 
whqre both his mental and dental problems were treated successfully. 

We noticed a series <>f letters from one institution complaining about 
food. I sent our food administrator to the institution where he dis- 
covered the complaints were justified and appropriate changes were 
made. 
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I will not elaborate further on the great value of the prisoners’ 
mailbox as a channel of communicating complaints, requests, and 
charges by prisoners. It is confidential. It works. 

Secondly, access to the courts is open and unrestricted. In recent 
years, the courts have developed a growing and healthy interest in 
prisoner complaints. Hearings are being held daily and decisions 
rendered on the merits. This has been a welcome change from just a 
tew years ago when the courts usually did not consider such cases on 
the grounds that the acts complained of where matters which were 
solely within the administration discretion. 

The courts are now hearing suits involving medical treatment, 
disciplinary practices, mail regulations, loss of good time, and other 
numerous subjects. Any communication by letter, note, or writ ad- 
dressed to a Federal judge is promptly sent to the court without 
interference or censorship. 

Moreover, _ we have succeeded in enlisting the interest of several 
law schools in providing legal assistance to indigent inmates in both 
civil and criminal matters. 

Senator Long. 1 ou develop some pretty good lawyers in the prison, 
too; don’t you? 

Dr. Alexander. I beg your pardon ? 

Senator Long. I say you develop some very good legal minds or 
lawyers among the inmates? 

Dr. Alexander. Some of them become extremely experts ; yes. 

Senator Long. Excuse me. 

^ Aimma. The most comprehensive programs at present are 
with the University of Kansas for Leavenworth; the University of 
.Pennsylvania for Lewisburg ; and Emory University Law School for 
Atlanta. There are several other small programs. Others are under 
discussion with major law schools. Our goal is to have such legal 
assistance available at all institutions. 

We constantly receive letters or personal visits from inmates’ famili- 
iies, attorneys, and other interested persons. We are fully responsive 
to su ch re^uosts, explaining why the requests can or cannot be granted. 

. Chairman, as you know, the Bureau staff conducts regular visits, 
inspections, and audits at all our institutions. These range from the 
typical fiscal audits to inspections and studies of policy compliance. 

I am extremely proud of our career wardens and their associates who 
are a corps of administrators trained and developed since 1930 under 
the leadership of former Directors Sanford Bates and James V. Ben- 
nett. These career men and women are devoted to the policies and 
philosophy of correctional control and treatment of offenders. They 
are skilled administrators who have a high sense of public respon- 
sibility. 

Mr. Chairman, I believe it would be helpful to this committee if it 
had available some of our policy statements involving inmate dis- 
cipline, the prisoners’ mailbox, access to legal material and counsel, 
and religious beliefs and practices. With your permission, I submit 
these statements for the record, or for the committee’s use. 

Senator Long. Without objection, it will be placed in the record. 
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(Statements referred to follow :) 

Bureau of Prisons, Washington, D.O., Policy Statement— Subject : Prisoners 

Mailbox 


1. PURPOSE 

To revise and describe the current procedures pertaining to the operation 
of the Prisoners Mail Box. 

2. DIRECTIVE AFFECTED 

Pcilicy Statement 7300 2 (formerly Manual Bulletin No. 224) is hereby 
superseded. 

;■ 3. PROCEDURES 

a. Ipurposo . — The purpose of the Prisoners Mail Box (PMB) is to afford 
inmaltes in Bureau institutions an opportunity for candid discussion of prob- 
lems' with government oficials not immediately responsible for their custody 
and discipline. All inmates may use the box to write to officials specified in 
paragraph b below, regaiding any problem of importance which they beueve 
cannot be solved through t:he assistance of institutional personnel or by utilizing 

regular mail channels. , . ... ... 

b. Officials to whom letters may he addressed through the Prisoners Mail 

Sow. The President and the Vice President; the Attorney General; Director, 

Bureau of Prisons ; Members of the Board of Parole; the Pardon Attorney ; the 
Surgeon General, U.S. Public Health Service; the Secretary of the Army, Navy, 
Air JTorce; United States Courts; Members of the U.S. Senate and the House 

of Representatives. , ... « . 

c Alaska State Prisoners. — Alaska state prisoners will be permitted to use 
the Prisoners Mail Box to write to state officials about their problems. Letters 
to the Governor, Attorney General, Commissioner of Health and Welfare, 
Director of the Youth anl Adult Authority, and sentencing Judge will be for- 
warded without inspection to ; 

Director, 

Youth and Adult Authority, 

; Pouch-H Health and Welfare Building, 

I I Juneau, Alaska. 

4. TIIE PRISONERS MAIL BOX 

a. Description. — The Prisoners Mail Box should be placed in a conspicuous 
location or locations reacily accessible to the inmate population. Arrangements 
should be made for the daily pickup of PMB letters from inmates who would 
ordinarily not have access to the principal box, for example, inmates m the 
hospital, in the admission unit, and in segregation. 

Ekch box should be plainly marked, and above or on it should be posed a 
statement of its purpose a list of persons to whom mail maybe sent, and a 
statement that matters which should be taken up with institution officials 

ordinarily will be returned to the institution for disposition. _ ,, 

The notice posed on each PMB shall also include the following statement: 
“Th!e contents of all correspondence deposited in this box are the responsibility 
of the individual writer Any material which violates postal laws or regula- 
tions, i.e., is obscene or lewd or contains threats of bodily barm, imolves 
extortion or libel, includes contraband, or is intended to facilitate escape from 

legal custody may result ii prosecution in a federal court”. .. . 

b; Collections. — A designated member of the institution staff shall collect the 
contents of each box vice each working day, Monday through iriday. All 
PMB mail, except that addressed to U.S. Courts and to Members of Congress, 
shall be forwarded to Ihb Bureau each day in an envelope plainly marked 

‘‘Prisoners Mail Box.” , . . , . „„„ 

ci Identification of Mail.— Inmates shall not he required to place any iden- 
tifying information on the envelopes but shall be requested to address all 
envelopes as clearly and c arefully as possible. 
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8. PROCESSING OP MAIL 

a. Letters to Central Office.-— Mail addressed to the Bureau of Prisons Cen- 
tral Office staff should be forwarded with other PMB letters addressed to the. 
Director, but only the Director’s name should appear on the notice posted above 
the PMB box, 

b. Letters to the XJ.S. Courts. — All letters addressed to U.S. Courts shall be 
separated from other PMB correspondence and forwarded directly to the ad- 
dressee without inspection but with an accompanying transmittal slip similar 
to the sample. Letters shall be forwarded to the addressees each working day 
in an institution envelope, and at government expense. 

Mail addressed to U.S. Attorneys, U.S.. Probation Officers, and Clerks of Court 
shall be forwarded to the addressee, but the notice posted above the PMB 
box shall be limited to U.S. Courts, .... 

Legal documents such as petitions for writs of habeas corpus, motions to vacate, 
requests for trial records, etc. should be processed as special purpose correspon- 
dence as provided in Section X, “Special Purpose Letters”, of Policy Statement 
T300.1. 

During admission-orientation, and regularly thereafter through other media of 
communication, all inmates shall be advised that their correspondence should be 
couched in decent respectful terms and present only those problems over which 
the court has jurisdiction and is known to have an interest. 

c. Letters to Members of Congress— All letters addressed to Members of Con- 
gress shall be separated from other PMB correspondence and forwarded directly 
to the addressee without inspection but with an accompanying transmittal slip 
similar to the sample. Letters shall be forwarded to the addressee each working 
day in an institution envelope, and at government expense. 

Letters to Members of Congress shall be sent to their Washington address. In 
this connection each institution should obtain a current Congressional Directory 
for ready reference. 

Letters addressed to persons you are unable to identify as Members of Con- 
gress, or which pose other unusual questions, may be forwarded to the Bureau 
together with other PMB mail for advice or disposition. 

During admission-orientation and regularly thereafter through other com- 
munication media, inmates shall be advised that the PMB letters should be 
limited to the U.S. Congressman from the district in which the inmate has resi- 
dence, or to the U. S. Senators from his state. Such letters must be couched in 
decent, respectful, and non-libelous terms and should confine themselves to prob- 
lems with which these officials may be able to help him or in which they are 
known to have an interest. 

Inmates should be instructed that letters to several Members of Congress about 
the same problem are likely to he less effective than will one letter to. the Con- 
gressman of his choice. Follow-up letters ordinarily are unnecessary and cer- 
tainly should not be resorted to in less than three or four weeks. 

Letters to Members of Congress may be sent as “special purpose letters” if the 
inmate wishes. 

6. REPLIES TO PMB MAIL 

a. From the Bureau of Prisons. — All Bureau of Prisons replies to PMB letters 
will be addressed to the inmate. The original copies will be placed in an envelope 
marked “Mail Room” and will be forwarded to the institution each day. This 
procedure will result in the inmates receiving direct replies and will eliminate 
the necessity of caseworkers having to forward the individual replies on to the 
inmates. 

Carbon copies of all replies for the institution will be forwarded under separate 
cover to be placed in the appropriate inmate’s file. These replies should first be 
routed through the caseworkers for information purposes. 

Should there be any serious questions about the propriety Of sending a par- 
ticular reply directly to the inmate, the letter will be addressed to the special 
attention of the Chief Executive Officer of the institution for appropriate 
disposition. 
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lj. From the Board of Parole. — The TJ.S. Board of Parole will eventually adopt 
a similar policy, but until its present procedures for responding can bo re- 
evaluated, some replies will continue to be directed to the Chief Executive Officer 
of thd appropriate institution, In duplicate. 

j MYRL E. ALEXANDER, 

j Director, Bureau of Prisons, 

j Commissioner, Federal Prison Industries, Inc. 

j (Sample Transmittal Slip) 

I 

i United States Penitentiary, Atlanta, Ga. (Date) 

Th|e attached letter was placed in our Prisoners Mail Bos for forwarding to 
you. The letter has been neither opened nor inspected. If the writer raises a prob- 
lem over which this instit ution or the Bureau of Prisons has Jurisdiction, you 
may (wish to write to me or to the Director, Bureau of Prisons, Department of 
Justice, Washington, D.C. 20537. 

If j the writer encloses (or forwarding correspondence addressed to another 
addressee, please return i.he enclosure to me, or the Director. — Warden. 

(Sample) 

Hpcli institution shall duplicate a supply of these transmittal forms for Its own 


j Bureau of Pbisons, Washington, D.C., Policy Memorandum- 
! Religious Beliefs and Practices or Inmates 


-Subject : 


1. POLICY: F SELDOM OF RELIGIOUS BELIEFS AND PRACTICE 

a The objective of the Bureau of Prisons is to extend the greatest amount of 
freedom and opportunity in this area as is consonant with the total mission of the 
Bureau. This includes the requirements of maintaining security, safety, and 
orderly conditions in the institutions and of distributing available resources as 
widely as possible among the many kinds of services and activities which con- 
tribute to these aims and to the purpose of rehabilitating offenders. To this end 
weihave established these policies, 

ti. Chaplains employed by the Bureau are available to serve all inmates, assist- 
ing them to deepen and expand their knowledge, understanding and commitment 
to the beliefs and principles of the religion of their choice and to resolve such 
personal conflicts as thej may have relative to religious beliefs. 

<f. Achieving these proposes may, and at times should, entail utilization of re- 
sources beyond those no .dually available within the Institution, including clergy- 
men or other representatives of churches in the community. 

d. Staff, including part-time persons or volunteers who may be permitted to 
halve contact with i mun tea, will never disparage an inmate’s religious beliefs 
noy seek to persuade him to change his religious affiliation. 

e. Except as provided below, Inmates may attend any religious worship service 
conducted by an institutional chaplain unless there is some prior requirement on 
their time or unless his status does not permit him the freedom of the institution. 

f. The chaplains should devote a reasonable portion of their funds to the pro- 
curement of a wide range of religious literature and should obtain free of cost 
suitable materials from all church groups of interest to members of the inmate 
bqdy. Religious materiel should be made available to inmates who desire it — in 
both the chaplain and ir stitutional libraries. 

g. Where an inmate desires personal copies of certain books or a subscription 
to a religious periodic! 1, he may arrange for this through the chaplain. Books 
afld periodicals purchased for purposes of religious study or inspiration must meet 
tlj»e test of not being of such a nature as to injure the good order of the institution. 
Spme material in this broad category is of an obviously inflammatory nature. 
Regardless of its effect on the individual who originally obtains it, its presence in 
tie institution can be disruptive. Where the Warden is in doubt, he may seek the 
advice of the Bureau cc ncerning particular publications. 

h. An inmate will be permitted to retain for his use in the institution scriptural 
or devotional books appropriate to his faith. Also, hooks officially presenting the 
teachings or doctrines of a religious body shall be admitted into the institution, 
llhese books will be referred to the appropriate chaplain for review and delivery 
to the inmate. 
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i. Members of religious groups may also be permitted to have religious medals 
or comparable insignia provided that the wearing of such symbols does not 
create disciplinary or custodial problems or that they do not constitute what 
under usual rules of the institution may be defined as contraband. 

2. REGULATION OF RELIGIOUS ACTIVITIES 

In any society there is the likelihood of occasional or even frequent conflict 
between an individual’s religion-inspired inclinations or obligations and his need 
to comply with requirements of civil authority. The problem is enlarged when he 
is an inmate of a total institution, and especially a prison. Although we wish to 
minimize such conflicts, there are constraints in the correctional setting that 
must be recognized, understood and accommodated. The following list is not 
exhaustive but should serve as a useful set of guidelines for local administrations. 

a. Freedom to change religious afliliaiions. — We have set up a requirement 
(Para. IC above) that staff not seek to change an individual’s religious affiliation. 
At the same time we require that individuals be assisted in their pursuit of re- 
ligious knowledge and devotion. At times a chaplain will find it almost impossible 
to observe both dicta, because to provide an individual with requested instruction 
or counsel could encourage him along a course that will reseult in a change of 
religious affiliation. Granting the potential contradiction, the chaplain can par- 
tially resolve the conflict by encouraging an individual to defer his identifying 
with a new religious denomination (as by baptism, for example) so long as he is 
confined. Such enrollment can be taken care of after the inmate’s release to the 
community by the prospective pastor. This policy could well be modified, of 
course, in the case of long-term prisoners, an individual who may be near death, 
or a situation where conversion to a particular religion would strengthen family 
ties or produce other desirable results. 

Although the decision to change a religious affiliation is the responsibility of 
the inmate, it should be made with the advice and guidance of the chaplain 
Each conversion should be recorded in the inmate file, and notification given to 
the Warden and the Supervising Chaplains, and, where appropriate to members 
of the immediate family. In cases of minors parental consent must be obtained 

b. Attendance at religious services. — The worship services led by the regular 
insti tutional chaplains usually meet religious needs of the inmates, The Protestant 
service is specially designed to be non-denominational in nature, and Catholic 
services are increasingly of a nature to meet the needs of persons of other faiths. 
In addition, special non-denominational services may be arranged on occasion 
such as in connection with certain holidays, religious feast days, commemoration 
of some major public event, etc. 

We recognize the fact that members of some religious faiths have special needs 
which cannot be met by the services of the institutional chaplain. For example 
there are some Protestant denominations in which there are special require- 
ments surrounding the administration of the Sacraments. Jewish inmates 
members of the Church of Jesus Christ and the Latter Day Saints, Jehovah’s 
Witnesses, and others also have special religious needs. 

The chaplains are responsible for coordination of all religious services. When 
inmate request shows the need for such denominational activity, the chaplain 
may, with the approval of the Warden, provide contract coverage from the local 
community, or as suggested by the appropriate administrative office of the de- 
nomination involved. Such special denominational activities shall be scheduled at 
a time when the institution can provide adequate staff supervision Services 
conducted by a regularly appointed chaplain, contract chaplain, or approved 
civilian religious leader shall be open to the general population, with consent 
of the religious leader involved. Where religious groups with special needs are 
without the services of a visiting clergyman, they may, on recommendation of the 
chaplain and with approval of the Warden, be permitted to meet for religious 
activities under supervision of a staff member. Inmate conducted religious 
activities are not open to the general population, but shall be limited to bona fide 
members of the group holding the service. Under no circumstances will members 
of a religious group be permitted to proselytize members within the institution 
population. 

c. Religious instruction. — Chaplains should, attempt to meet the needs of all 
inmates for religious education, but they may and should utilize the services of 
voluntary and contractual representatives of various denominations to supple- 
ment their own program. Participation in such instruction classes shall be ap- 
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provid by the chaplain in consultation with the denominational representatives. 

Cl asses will be limited to those inmates authorized to attend. . 

d. Reasonable limits mist be placed on the accumulation by individuals of 
Quantities of religious ma ;erial. Where these limits are exceeded, inmates shall 
be given the option of donating the material to the institution or assuming the 
cost 1 of shipping excess religious literature to an approved correspondent, if 
neitlter option is exercised, the material shall be confiscated. 

e. The policy of augmer ting usual religious services does not contemplate the 
admission of clergymen tc conduct worship services except on invitation of the 

chaplains pursuant to the policies set forth above. ...... 

f. Diet. — Inmates should be given the option to abstain from eating those food 
itemfe served to the general population which are prohibited by their religion. 
Ordinarily, the provision of special diets or the introduction into the institution 
of special foods or cooking utensils must give way to the practical problems of 

institutional administration. . 

Upon receipt of an inmate request, it shall be the responsibility of the institu- 
tion, 1 when qualified leadership is available, to provide opportunity for celebration 
of that ritual of sacramental nature necessary to meet at least minimal annual 
requirements imposed by bona fide membership in a given religious faith. For 
instance, for those of Jewish Faith, authority is granted to arrange for the 
observance of the annual Passover Seder. Sacramental elements, within limita- 
tions imposed by regulation, shall be obtained by the institution through fund- 
ing for religious activities. Seder sacramental elements are defined as: grape 
juice, matzos, bitters, green vegetable, haroses, and the lamb bone. 

3. MISCELLANEOUS 

Religious and other greeting cards available through the office of the chaplains 
shall be distributed on a free and non-discriminatory basis; the lack of com- 
missary funds shall not be a criterion for distribution. Mailing of these cards 
willW according to established institutional correspondence regulations. Postage 
of sfich cards will be according to normal institutional procedure ; fees for post- 
age Shall not be taken from the chaplains’ budget. 

4. This policy statement is cancelled upon inclusion in the inmate management 

manual. , „ . 

Myrl E. Alexander, 

Director. Bureau of Prisons, 
Commissioner, Federal Prison Industries, Inc. 

\ Bureau of Prisons, Washington, D.C., Policy Statement — Subject : 
Inmate Discipline 


1. PURPOSE 

Tie objectives of inmaie discipline and control are fully consonant with the 
correctional objectives of the institution, the focus being on (a) individual 
inmate adjustment to the programs, behavior standards and limitations imposed 
by the administration; and, (b) the general welfare of the institutional 
community. 

2. EXPLANATION 

While the foregoing sta iement of purpose has been basic to inmate management 
and ^control for many years, a reaffirmation of policy and standards at this time 
will serve as a basis for the formulation of more precise guidelines and evaluative 
procedures. 

3. CANCELLATION 

Policy Statement 7400.4 dated 9-9-66 is hereby cancelled. 

4. POLICY 

Bureau of Prisons that inmates shall be subjected to 
>r the purposes expressed above and only in accordance 
listed below. This is in recognition that disciplinary 
>r in correctional treatment and control and that, as 
has misbehaved, the sole objective is his future volun- 
i limitations which are being imposed upon him. 


Itj is the policy of the 
disciplinary action only f 
witty basic requirements 
sanction is but one fact 
applied to an inmate whe 
tary acceptance of certaii 


I 
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and'conSnt manle" ^ C ° ntl '° lled in a C0 «* ^rsonal, impartial 
tiofor?CTenge? ary aCtI ° n ShaU DOt be capriciou « nor ™ the nature of retalia- 

notliSSSnTSSSS! and Chang6S are madC t0 achleve t^atment goals 
£? r P ora l Punishment of any kind is strictly prohibited 

Of tte “» -“ d 

conduct iXuSane4 0 pem^ ^ ““ " S S °° n after the occurrence of mis- 

-d shall * 

i j P^^^^^apa^a^promul^te' clea^PoUcy°State^nte for 6 thc^guidanee 

sLll & reflect 1 thnr aff •“ handllng disciplinary matters. Such Policy Statements 
fe .an ^cticct that primary responsibility for the disciplinary program ve«ta 
with the Classification Committee. The statement shall also require that every 
reported misconduct be investigated and referred as ^ prescribed Top manage 
ment retains continuing responsibility for consistency in the admin^stration of 
discipline and for evaluating the results achieved. srration 01 

c. Use of Segregation. — Inmates shall be segregated only for the ramose of 
insuring immediate control and supervision when it is determined that thev 

.constitute a threat to themselves, to others, or the Lfety and securi^ of the 
Appendix A a attached. n accordance with the Principles and guidelines expressed in 

d. Forefeiture and Withholding of Good Time.— The forfeiture withholding 

sti d f-mnm?r onth- 0f g °.° a , tlme slla11 be accomplished in accordance with a Policy 
statement on this subject soon to be issued. ■ 

. A Referrals for Prosecution.— Whenever inmate misconduct violates Federal 
statutes, the head of the institution shall immediately convey the facts to the 
approprmte Federai investigative 1 agency and United States Attorney as pre- 
scribed in the revised Custodial Manual. . . P 

B. IMPLEMENTATION ...... 

Institutional Policy Statements relating to. inmate discipline shall be prepared 
div aC A° rd f, n n C l^ ith A^ 1S statement and the guidelines expressed in ApS 
d pprOTa a ^ aCked ^ such statements shall be submitted to the Director for 

Myrl B. Alexander,. 

Director , Bureau of Prisons, 
Commissioner, Federal Prison Industries, Inc. 

Subject. Implementation of Policy Relating to Inmate Discipline 

1. ADJUSTMENT COMMITTEE 

Basic authority for the administration of inmate discipline shall be delegated 
ipL™ 6 f Tv? eaC i« lns . tltution *9 an adjustment committee and/or Treatment 
Team of the Classification Committee. The Committee shall consist of at least 
tbe Classification Committee whose selection places this impor- 
hrn^ru eSPOnSlblll Ki m ?/' hands of personnel who are most competent and who 
i o° adl n r®P resen t the primary areas of correctional treatment. ( One of the mem- 
nnnl J? p re P resen t th e . correctional service). Such delegation shall be accom- 

acc ordance with the folloS: ^ dlltieS and re ^'^ibilities in 
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aSassSSsw 

sfeSML S8JS555 »5S2 KJSASSM^ 

problems dealt with. kutaw 

1 2. USE OF SEGREGATION 

fe^£5^==stesssKfs^3£ 

sfesrjsrs aa*jfatsvsa7fi 

in f aSE^S! SSSSK^lSSateB shall be admitted to segregation (after 

fSHSSSSSSH 

°f the medical o^er d regulatlon9 , segregated inmates shall be 

f4'three'timls P l day oh the standard ration and menu of the day for the 

rirlohl ems The adiustment committee is responsible for the program neeas ox 1 

\ i T$&^TJ£i<£n a £ ?b?i™ *»SSr» w .... r » ?«- 

car' each segregated inmate shall be seen daily by a physician or medical techn 
c?an, and ole or more other responsible officers designated in the local policy 

IV^sri. r x a o?^s>r^a t ^o‘? E ^ ^ 

D7c. of Policy Statement No. 7300.4). 


Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 



Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 

45 


i. Records.— A permanent log will be maintained in the segregation unit a n 

! zing l V 1 A 1 ° r f 00rde ‘l indicating date, reason for admission, and the author- 
izing official. All releases from the unit will be similarly recorded Official* m 
quired to visit the unit will sign the log giving time and date of visit Unusuni 
activity or behavior of Individual inmates will be recorded in the log with a 
follow-up memorandum through the head of the institution for the inmate’s file. 

S. TRANSFERS FOR ADJUSTMENT REASONS 

Whenever, in the opinion of the Adjustment Committee and/or Treatment 

jfletfprogres™°ortThall appror>riat, v institution or facility is indicated, a mm- 
all otm^ cf sba11 bL ; prepared and shall describe the inmate’s status in 

li phases of his program. In recommending or effecting such tranafor* 

Ca i re Sha11 bo taken that ( a ) the inmate is not manipulating his situation 
by becoming a serious management problem, and (b) the staff has exhausted 
every reasonable local resource before transfer is considered. 


B to^fcTt P r^ 0N8 ’ Wa ® hington , D - c - Policy Statement-Subject: Access 
Leoal Documents NCB MATEEIALS AN1> Legal Ooukml and Preparation of 

1. POLICY 

, r; “ rh 1 n hC nl nt f nt ° f tbe Baroau t0 aff( > r d inmates reasonable access to legal 
^‘ at ® rial ®> legal counsel and a reasonable opportunity to prepare their legal 
documents. The inmates program will continue without undue disruption bv legal 
activities except in those instances where inmates are confronted with ZS 

The d purpolf of n ^fs d pohcv %t T rt ‘"f ™ Mch the iumates la ' v suits are pending 
P ar P ose of this Policy Statement is to sot forth the policies to be amilied 

throughout our system. In certain instances the Policy Statement is nurnoseiv 
£T a i t0 enable individual institutions, within these guidelines to promulgate 

Whlch aro appropriate to their needs" Manual 
Bulletin No. 47, dated February 16, 1943, is accordingly rescinded. 

P |. U institutions are to submit copies of their regulations which implement this 
Policy Statement within 60 days from this date. implement tms 

2. PROVISION FOR LEGAL RESEARCH MATERIALS BY THE INSTITUTION 

to 8 ;,3nn e ,!; hei ; e a PP®, ara . t0 be no present legal requirement for the Institution 
™ T b i ^ S f ? r “mates, it is appropriate and equitable that we provide 

mates "needs Lach ol niaterials which are most apt to assist the in- 

a „ . needs. Back of uniformity and large accumulations of irrelevant and 

No. 47 SleSS materiaLs haye resulted from the application of Manual Bulletin 

b. In order to foster uniformity, as far as practical, provide meaningful re- 
ource materials, and avoid stockpiles of material of dubious value all institu- 
tions are to provide copies of each of the following : institu 

and^Cti'minai Procedurlf) - ^ ltle 18 ’ Unlted States Code Annotated (Criminal Code 

and^Mottorils to Vacate Sentences Rotated §§2241-2280' (Habeas Corpus 
■ ® | -J-jJ } 6 2 }’ United States Code Annotated (Food and Drug) . 
(Narcotics e olen^s) t . ed StateS ° 0<le Annotated §§ 4001-5000, and 7501 to end 

PuWishing e cSfny. laW dictionary ’ sach as Blaeks Daw Dictionary by West 

Three sets of United States Code Annotated should be sufficient for the maior 
penitentiaries and the Medical Center. Other institutions should have sufficient 

be bent' current f. equ i r t e< ? by tb ® ir needs - The United States Code Annotated should 
Company 1 ‘ V obtainlng the pocket parts each year from the West Publishing 


3. PURCHASE AND DISPOSAL OF LAW BOOKS AND OTHER LEGAL MATERIALS BY INMATES 

nii 3 ,', tbe * nma te has the financial means to purchase a law book, he shall be 
allowed to do so unless there is a compelling reason to the contrary. It is ina im- 
propriate for an administrator to make the determination that the specific ma- 
92-137—68 4 
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tei-iail sought by an inmate is not relevant to his case and the refusal to allow 
theinmate to obtain such i mterials may well result in an adverse judicial ■ decision 
or clnsure If there appears to be clear and compelling reasons to disallc-w a 
purchase, the Legal Counsel should be advised before a final determination o.c the 

mattes inade^ materials are to be purchased only from the primary 

sourfces^f supply! l.e. the published of law books; the clerk of court and/or a 

tte basic reference book, tb.re 

a nartieular book to the library when he is finished with it, ir ne^ lsne^xo 
do 4 and the institution r.grees to accept the offer. The physical facilities of! the 
fnsmution andtihe naturi ; of the book are appropriate factors to be considered, 
i e 4'hether additional books can be readily accommodated and whether the book 
i'sf'bToad In applicabilty. in the event a book is not to be acquired, it should be 
csiMit-ihome or destroyed, whichever the inmate prefers. t 

ri I Th(> nresent accumu ation of obsolete and irrelevant materials may be dis- 
nosdd of but case reports (Federal Supplement ; Federal Reporter ; United States 
Reports ) already hi the library should be retained. Further accession of these 
reporters should be made only by mutual agreement as indicated above. 

4. PREPARATION OP LEGAL MATERIALS BY INMATES 

.. inmates should be allowed to have a reasonable amount of time to prepare 
theii- documents. Of course, what is reasonable depends upon the individual 
pirpinmstances Inmates who are required to meet deadlines in connection with 
SSSn in gemral should be given more latitude than those who are 
r reharfne to institute suit and are not required to file within a given period Docu- 
* JL presented for submission to the courts should always be forwarded. If 
hef are threatening or indecent, a special cover letter should accompany the 
document explaining Bureau policy and relevant background factors and data. 

i.i inmates in administrative segregation status should, as far as possible, b 
Ldvellhl opportunity 1 to work on their legai matters and have access to legal 

sS«Hf 

f or h legal S research P and study will depend upon 
the facilities available in a particular institution. While a separate room is more 
desirable the physical and staff limitations and the number of inmates using 
ipu-nl materials could well indicate the advisability of using other facilities. 

d Preparation of legal documents in living quarters during off duty hours 
mav he authorized. Factors which might preclude such arrangements could 
Klctothl individuals involved or the peculiar housing accommodations. 

5. XJBE OF TYPEWRITERS 

j mi,A of submitting typewritten documents is well established. 

use of typewriters is not feasible in 
koT'timiinr in^titutiou their use should he allowed either through inmate 
cletks to whol handwritten documents are submitted by the individual inmates 
omtyped individually, or submitted to public stenographers, whichever procedure 

iS l n documents typed the inmate should be 

so ‘advised, and he may transmit handwritten papers to the court. 

0. RETENTION OP ATTORNEYS 

t, Inmates should be allowed to contact attorneys for the purpose of represent- 
ing them. They should nit, however, send out several requests simultaneously but 

Sh b U Whito iUs^irmls Jtoto ad lisfan attorney of the funds which theinmate 
nao available and it is many times desirable to counsel with the inmate, if the 
fXate has attuned Mn majority and is mentally competent to handle his own 
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affairs, we are not to interfere with the financial arrangement between attorney 
and client neither are we to act as a guarantor or collector of the fees. The 
payment of retained attorney’s fees is a matter between attorney and client. 
Administrative Form 6 is hereby discontinued. 

c. Visits by attorneys of record are not to ,be subject to auditory supervision. 
'Correspondence between attorney of record and client may be opened, but for the 
sole purpose of inspection for improper content. Matters which relate to legal 
advice or concern pending or prospective litigation, included in such correspond- 
ence, are to be kept in strict confidence by the inspecting official. 


Mybl E. Alexander, 

Director, Bureau of Prisons, 
Commissioner, Federal Prison Industries, Inc. 

Dr. Alexander. Finally, Mr. Chairman, I appreciate this oppor- 
tunity to make known to the committee my views on our policies mid 
practices which are designed to assure full communication between 
the men and women in our institutions and responsible officials of 
Government. 


The use of ombudsmen in Government is beyond my experience 
as a prison administrator and my personal judgment of the ombuds- 
man principle must be deferred until it has been fully explored Gov- 
ernment-wide or by persons more competent than I. In the meantime, 
I firmly believe that we have provided a responsible and effective 
means for Federal prisoners to communicate any complaints, requests, 
or wishes to the responsible officials of their Government and the 
courts. 

Thank you, Mr. Chairman. 

Senator Long. Thank you, Dr. Alexander. 

Mr. Kass? 

Mr. Kass. Thank you, Mr. Chairman. 

Dr. Alexander, in listening to the discussion of the Veterans’ Ad- 
ministration, I assume you couldn’t set up the telephone- type systems 
in the Bureau of Prisons as we could with the VA ? 

Dr. Alexander. I agree. It would severely breach institutional se- 
curity, Mr. Kass. 

Mr. Kass. I see. 


Professor Gellhorn who has written a book called £< When Americans 
Complain,” and has done a lot of study in the area of ombudsmen at 
both the Federal, State, and local level, has made the -following 
statement which I will paraphrase; that the prisoners, as he says, 
are deluded and talking both at the Federal, State, and local 
level if they suppose that complaints are investigated without local 
awareness that they have been made, implying that the complaints at 
all levels, whether from Congress or the President or others, are ulti- 
mately sent back to your agency for review. He makes the point, 
therefore, that there is no real external review of the prisoners’ com- 
plaints. 


Would you care to comment on this in light of this which is, in 
effect, the supplemental remedy that Mr. Ilamilton referred to, of 
the ombudsman. ’ 

Dt. Alexander. First of all, a majority of, or a very substantial 
number of, the complaints are legal complaints. These 'involve pro- 
cedures of investigative agencies, or legality of sentences, the con- 
struction of sentence the way time is computed, and the like. These are 
ait matters of fact or record. They are reviewed, each and every one, 
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by bur legal staff, ant', where there is some aspect of the complaint 
tfralt is open to question, it is completely investigated, by our legal 
office. The inmate is then supplied with a statement as to why or why 
not the request cannot oe granted. I happen to have given one example 
of a case on construction of sentence which could be done. 

Iff cases where we .have an unusual complaint, it is our practice 
to $end someone from the central office. In two recent instances 
in the past year, I have had a disinterested person actually retained 
to go to an institution to check out complaints on which I did not 
want, to be in the position of conducting a self -investigation. 

There are many other kinds of complaints; for example, those in- 
volving injury compensation for a minor injury of some kind. We 
follow the standards and the principles of the National Safety Council. 

Our hospitals which are administered by the U.S. Public Health 
Service are regularly inspected. Incidentally, included in the prisoner’s 
mail box addressees are letters to the Surgeon, General, U.S. Public 
Health Service, 011 any complaints such as medical practices or lack 
of Sanitation. 

What I am saying is that as conscientiously as possible, we answer, 
follow every complaint, give a written response to every prisoner’s 
mail box letter that comes to us; that is, those directed to me as a 
Director of the Bureau of Prisons or one of our staff. 

Now, as the chairman knows, this sometimes initiates correspondence 
bade and forth. We don’t have a person who acts in a capacity similar 
to ihe contact representative of the Veterans’ Administration. How- 
ever, each inmate in c ur institution is assigned to a. trained counselor 
or Caseworker, and each complaint that he has is handled by this 
caseworker. We have now the established practice in our institutions 
that the inmate doesn’t even have to put in an interview request and 
waft 2 or 3 days to be called up. Either at the noon or evening meals 
thejse staff people are available to any man from the institution going 
or looming from the dining hall. In some of our youth institutions we 
nop- put sudi a person right into the cellhouse or the dormitory. 

Wb have tried to provide, within our system, both an immediate op- 
portunity to register his complaints within the institution and access 
to the highest levels oi Government. 

Mr. Kass. The structures that you referred to within the institution 
are, of course, commendable and do work in many instances. I am 
thinking of the instance you raised of prisoners complaining about 
the quality of food. 

|f, for example, the quality of the food is good, and one of the food 
inspectors goes to the prison, inspects the food and then comes back 
and says the food is good; maybe this is the steam-valve approach we 
talked about; but isn’t there a utility for the external type of review 
so (that the prisoner will know that not only did the Bureau of Prisons 
say the food is good, but also this ombudsman, or call him “grievance 
man,” has told him th e same thing. 

Dr. Alexander. A ny system or device which would help us manage 
these highly volatile prisons and institutions and provide an outlet for, 
m$ny times, these rather emotionally disturbed persons, can be no 
serious problem to us. Indeed, all of these procedures I described are 
dejsigned for that purpose. My principal concern is that we not provide 
so| many avenues and channels of communication that too many people 

i 
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get involved so that the inmates spend all of their time voicing their 
complaints and there is a great deal of duplication. I certainly think 
•we have demonstrated through the years that we are anxious to provide 
proper outlets and competent evaluation of the complaints. 

Mr. Kass. This will be actually a statement more than a question. 
Professor Gellhorn, also in reference to State and local governments 
primarily, makes the statement, and I quote “nowhere is the need 
for external examination of grievances greater than American prisons, 
jails, and other places of detention.” Would you care to comment on 
this more toward the question of State and local? 

Dr. Alexander. That is a very sweeping question since it is covered 
in terms of all jails or prisons m the United States. There are some 
3,200 county jails, some 285 major prisons, and untold numbers of 
detention homes, police lockups, and city workhouses throughout the 
country. I can only suggest that by our practice, I hope it is clear that 
I endorse full communication and opportunity for any person held in 
confinement to enable him to make known whatever his problems may 
be. 


Mr. Kass. And in S.1195, section 8b says “any letter addressed to 
the ombudsmen and written by any person in custody on a charge of 
or after conviction of any offense in the United States shall be imme- 
diately forwarded to the ombudsmen from the institution where the 
writer of the letter is detained.” This would not conflict with your 
present intention ? 

Dr. Alexander. This is precisely the method we use with Members 
of Congress and with the courts at present. 

Mr. Kass. But would there be a harm in giving it to an additional 
person who would be able to investigate it? 

Dr. Alexander. No; my response suggests that if there is an 
ombudsman, I would subscribe to that procedure of communicating 
with him because wherever there is a responsible person in government 
we follow that practice now. 

Mr. Kass. Although you seem to suggest in your statement there 
is some merit to it, I think that maybe you don’t want too many people 
sticking their fingers into the prison pot so that the prisoners will 
have constant correspondence, and maybe are deluded in thinkino- 
they are going to get assistance when they are not. 

Dr. Alexander. I think it is important that those with whom they 
communicate be responsible officials of government. If the Office of 
Ombudsman is created, the ombudsman no doubt would be a respon- 
sible official of government and would be included in this pattern of 
communications which we presently follow. 

Now, we do not, for example, permit an inmate of a Federal institu- 
tion to _ write to the chief food inspector of some far-off State, and 
many times, they will want to do this. We believe that since they are 
I ederal prisoners, they should communicate with responsible officials 
of the Federal Government, the Federal courts, or those persons who 
are responsible. You see, 20,000 inmates sitting around talking in the 
U ir( ft night can concoct all kinds of ideas, and they might decide 
hat the president of the National Football League really ou<dit to 
know about the fact that we don’t play contact football. If one such 
case came up, we probably would say, “Well, write the letter.” How- 
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i i _ 

ever* to open the door tc widespread, unlimited kind of correspondence- 
would be inconsistent with our general pattern. 

As I said before, if there is a Federal ombudsman, lie should be able 
to oojmmunicate with in nates the same as the other officials I mentioned 
before. 

Mb. Kass. And the system would give him full access to the 
prisoners’ records? 

Dr. Alexander. Oh, yes. Well, this is true right now of those with 
whom they correspond, 

Mr. Kass. Does the prisoner have full access to his. records? 

Djr. Alexander. No, sir. 

Mjr. Kass. Does he have limited access ; does he have any access ? 

Dir. Alexander. lie may have access to certain information which 
he Wants to know, bnt he has no access directly to his file nor can ho 
handle it. These files contain investigative reports, reports by judges, 
probation officers, confidential psychiatric records, and so on. 

Mr. Kass. Thank ycu. I have no further questions. 

Senator Long. Mr. Waters? 

Mr. Waters. Doctor, I note that you list several people to whom 
the (prisoners have direct communications, among them Congressmen 
and. 1 Senators, and certainly we know that the Congressmen and 
Senators do get a lot of mail. I didn’t see lawyers on there. But I 
assijme they are also permitted free access to lawyers? 

Dr. Alexander. Yes;, to their attorney of record. This applies not 
only to correspondence, but also to confidential visits. 

Mr. Waters. Thank you. 

Dr. Alexander. Bu; the prisoners’ mailboxes which I was describ- 
inglis not used for that purpose. 

Mr. Waters. Thank you. 

Sjenator Long. Doe or, do you notice a possible resentment among 
the prisoners against the system that is presently in force that they are 
haring to coinmunica.e with people who investigate, people who are 
actually making the .jojnplaint against them? Is there some reason 
meant on that basis? Would they feel freer by writing the letter to the 
omiudsman and having him look at it rather than your legal depart- 
ment which is an employee of the group that they are complaining--' 
against? 

I)r. Alexander. I have had no feedback on that that would suggest 
tha|t there is complaint against the system of making complaint. 

Did you have sometl iing ? 

Mr. Barkin. If I could point out one illustration, the legal, aid 
program we have encompasses civil as well as criminal remedies, in-, 
during complaints against the administrators. Our experience has 
beep, especially with .Leavenworth:, which has been in existence longer 
thsfn any other, that t.iere is a very small number of complaints leveled 
against the administrator but they are free to make such complaints. 

Asj a matter of fact, wq encourage this. We indicate that if there, is a 
ooijuplaint against the administrator, the institution should bend over 
backward not to interfere, because in such cases there could be a ground 
fob alleging that we have an interest in the complaint. The experience 
is pretty much that way. The legal aid program has this concept in 
mifid — that once a law school program gets started, the Bureau of 
Pijisons bows out completely other than providing the legal aid pro- 
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gram with the necessary information. The prisoners do not go through 
us in any way. We don’t talk to them, and the students are treated in 
every respect like counsel. 

Senator Long. That is really the ombudsman theory ? 

Dr. Alexander. That is right. 

Senator Long. Along that line. 

Dr. Alexander. That is right. 

Senator Long. I have visited the institutions over the years and 
have been very impressed with the cordial relationships between the 
warden and prisoners. There appear to be very few feelings of resent- 
ment against the wardens. When I am on the vists, I always have been 
available and have talked to quite a number of them. I recall over the 
years that I have had one prisoner who has been critical of the warden 
or institution — only one, the “Bird Man” — that was a rather unusual 
exception, so I don’t believe there is actually too much resentment 
all culminated in the theory of the ombudsman we are talking about. 

Any other questions i 

Dr. Alexander. Well, in the sense, Mr. Chairman, of providing 
unrestrained and uninhibited communication, we have certainly tried 
to follow that principle. 

Senator Long. I doubt very much that you should permit unlimited 
correspondence and communication with the outside. 

Mr. Fensterwald ? 

Mr. Fensterwald. Doctor, I would like to ask whether the inde- 
pendent investigatory power of an ombudsman would cause any diffi- 
culty ? I understand the part about free access to F ederal officials, but 
most of the Federal officials that the prisoner can communicate with,, 
such as a Senator or Congressman^ don’t have any power to investigate. 
What they dp is turn the complaint back over to you. Would it cause 
any trouble if an ombudsman or a representative of an ombudsman 
would have access to prison officials and physically have access to the 
prisoner imprisoned to investigate a complaint % 

Dr. Alexander. I don’t see that it would cause any more problem 
than a staff member of the General Accounting Office coming right into 
our institution for an investigation or an FBI investigation a U.S. 
attorney’s inquiry on a complaint of some sort. These types of investi- 
gations now regularly take place. 

As a matter of fact, in prison administration we are quite accus- 
tomed to numbers of other agencies coming to the institution. I must 
confess that sometimes we think they are attracted to the prison be- 
cause its kind of a unique, isolated sort of place that they are interested 
in. But in direct response to your question, assuming that he were a 
person of good judgment and circumspect in his work, I would see 
no problem. 

Mr. Fensterwald. Thank you. 

Senator Long. Thank you, Doctor. Thank you, sir. We appreciate 
both of you being here. Y ou have been very helpful to the committee. 

The committee will stand in recess until 10 o’clock tomorrow morn- 
ing, at which time we will meet in this room for a hearing on another 
subject. 

(Whereupon, at 12 :05 p.m., the hearing was recessed until 10 a.m.. 
Wednesday, J anuary 17, 1968.) 
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APPENDIX 

(Views of Bureau of Prisons can be found beginning on p. 35 of tliis volume 
under testimony given by Dr. Myrl E. Alexander.) 


AGENCY COMMENTS ON S. 1195 

Internal Revenue Service, 

The General Council of the Treasury, 

Washington, D.C., November 15, 1961. 

Hon. James A. Eastland, 

Chairman, Committee on the Judiciary, 

U.S. Senate, Washington, D.C. 

Dear Mr. Chairman : Reference is made to your request for the views of this 
Department on S. 1195, “To establish the Office of Administrative Ombudsman 
to investigate adminstrative practices and procedures of selected agencies of 
the United States.” 

The bill would create an Office of Administrative Ombudsman which would be 
independent of the executive department and under the direction and control 
of the Administrative Conference. The Ombudsman would be appointed by the 
President for a term of five years and could not hold the office for more than 
four full terms. The Ombudsman would have the authority to investigate, 
whether on his own motion or upon a complaint, the administrative acts, prac- 
tices, or procedures of the Internal Revenue Service, the Social Security Admin- 
istration, the Veterans Administration, and the Bureau of Prisons and of their 
officers, employees or members. 

The Ombudsman would be required to investigate, under sections 4 and 5 
of the bill, administrative acts which might be contrary to law or regulation, 
unfair, unreasonable, oppressive, based on a mistake whether of law or fact, 
based on “improper or irrelevant grounds”, “unaccompanied by an adequate 
statement of reasons”, inefficiently performed or “otherwise erroneous”, unless he 
decides that there is already an adequate remedy for the complaint, or the 
matter is outside his jurisdiction, is trivial, frivolous, vexatious, not made in good 
faith, or the complaint does not have a sufficient personal interest in the matter 
or has had knowledge of the matter too long before complaining about it. If the 
Ombudsman decided to investigate, he would so inform the complainant, if any, 
and the agency concerned. On-the-spot investigations of agency proceedings 
and activities would not be prohibited. In investigations, the Ombudsman could 
make inquiries of the agencies and hold private hearings with “both the 
complaining individual and agency officials”, to find an appropriate remedy 
with respect to the matter complained of, or to make routine checks of the 
operations of any agency under his jurisdiction. 

Section 6 of the bill would provide for the Ombudsman’s course of action in 
dealing with an agency. If the Ombudsman’s investigation were to convince 
him that a matter should be considered further by an agency, or an admin- 
istrative act should be modified or canceled, or the governing statute or regulation 
should be changed or repealed, or reasons should be given for an administrative 
act, or some other action should be taken by the agency concerned, the Ombuds- 
man first would consult with the agency about which, or the person about whom, 
he is planning a critical report or recommendation and then would allow a 
reasonable time either for compliance with his recommendation or for the filing 
of an explanation of the administrative act. When he had prepared his final views 
or recommendations, he would submit them to the agency and could then 
request that he be notified within a specified time of what action the agency 
had taken on his recommendations. The agency would be required to respond 
to the request. Thereafter, within 60 days of sending his views or recommenda- 
tions to the agency, the Ombudsman would send copies, together with the agency's 
reply, to the head of the agency concerned, the Chairman of the Administrative 
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Conference of the United States, and the appropriate Congressional Committees, 
and would take any other action to make such information available to the 
public. Finally, the Ombudsman would notify the complainant as to the fate 
of his complaint. 

Section 8 of the bill would provide that no proceeding, report or decision 
of the Ombudsman which was conducted or made in accordance with the 
provisions of the bill could be “challenged, reviewed, quashed, or called into 
question in any court.” Furthermore, no civil or criminal action could be brought 
against the Ombudsman or his staff for anything they might do in a good faith 
disc harge of their duties under the bill nor could the Ombudsman be required 
to give testimony in any court or in any judicial “investigation of his func- 
tion!!." 

Ir, addition, section 8 would provide that the authority of the Ombudsman to 
act would be in addition to any other remedy available to a complainant 
and that any other such remedy would continue to be available. The authority 
of the Ombudsman could be exercised notwithstanding any other provision of 
law providing for the Anility of any administrative act. 

Tiie author, when he introduced the bill, stated that the proposed Ombudsman 
is ii tended to be “a combination red-tape cutter, complaint bureau, and citizen’s 
defender against bureaucracy” with “broad investigatory powers”. According 
to the author, the Ombudsman would, in effect, “be an arm of the Congress, 
similar to the General Accounting Office which primarily handles fiscal matters, 
and similar to the other Dmbudsmen of the world who are responsible to their 
parliaments.” (113 Cong. llec. S3201) 

Iti is difficult to assess the probable impact of the bill on the work oil the 
Internal Revenue Service of this Department since te ombudsman concept 
is not analogous to any tiling in American administrative experience. However, 
after consideration of the provisions of the bill and after a review' of the a vail- 
able literature in English on the institution of the ombudsman, it is the view' of 
the Treasury Department that enactment of the bill would not achieve the 
ends sought by its sponsor, that is, providing citizens wdth a forum for complaints 
about administrative act!. Furthermore, it could seriously impede the admin- 
istration of the Internal Revenue Code without contributing noticeably t<> the 
greater well-being of allegedly aggrieved taxpayers. We believe that adequate 
remedies for such taxpayers to pursue and adequate procedures for investigating 
the administration of tie Federal tax laws without seriously impeding the 
administration of such lav's presently exist. 

The institution of the ombudsman has existed in more or less its present 
form since provision for it was made in the Swedish constitution of 1809. The 
office of the ombudsman his been incorporated into the administrative framework 
of several other small countries in this century, several making the addition 
in tjhe years since the second World War. In contrast to the United Slates, 
the icountries adopting the institution of the ombudsman have been small coun- 
tries governed by the par iamentary system where governmental bureaucracy is 
responsible to the parlit mentary majority. It is noted that the Ombudsman 
for Denmark has hesita:ed to recommend that a country as large as Great 
Britain adopt the instil ution. ConAning the operations of the ombudsman 
proposed in the bill to four Federal agencies does not meet the objection to the 
ombudsman based on the size of a country. The Internal Revenue Service alone 
is responsible for the collection of Federal taxes with respect to 190 million people 
throughout Afty States and territories. 

It is urged by the proponents of the ombudsman, and the point was made 
by tjhe author of the bill n his introductory remarks, that the institution w'orks 
best in those countries having the best developed and most honest administrative 
systems. While this is feme, it does not follow that the highly technical and 
sophisticated system of law found at the Federal level in the United States lends 
itself to overseeing by an ombudsman. In the November 1965 Tale Daw Journal, 
Professor Walter Gellhoru points out that Sweden, in 1909, created a Supreme 
Administrative Court to w'hich certain classes of cases, preponderantly chose 
involving taxation, now gi. Professor Gellhoru concludes : 

* * * the administration of social insurance and related ‘welfare state’ activi- 
ties was not a dominant e ement of the Ombudsman’s caseload, nor were taxation 
disputes a major feature of h is concern. These observations concerning the Om- 
budsman’s work are empl asized here because both Swedish and foreign commen- 
tators have sometimes sti essed that the Ombudsman system is especially needed 
in societies with elaborate social welfare and tax administration. The available 
Agures suggest, on the contrary, that the Ombudsman plays a minor part in re- 
solving the undoubtedly numerous controversies that arise between citizens and 
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offleiais m these fields. Those controversies are dealt with by other means, especi- 
ally designed for the purpose.” (Emphasis added) 

The Congress, through the Joint Committee on Internal Revenue Taxation, al- 
ready conducts a continuing and detailed examination of the Internal Revenue 
Service s discharge of its duties under the Internal Revenue Code. Sections 8001 
through 8023 of the Internal Revenue Code set forth the powers and duties of the 
Joint Committee relevant to its continuing supervision of the Service and the 
development of the Code. These provisions in many respects parallel those which 
would.be conferred upon the Ombudsman, Section 8022 confers broad powers of 
investigation upon the Joint Committee. Section 8022 provides • 

“It shall be .the duty of the Joint Committee— 

(1) Investigation— 


(A) Operation and effects of law— To investigate the operation and 
effects of the Federal system of internal revenue taxes ; 

(B) Administration. — To investigate the administration of such 
taxes by the Internal Revenue Service or any executive department, 
establishment, or agency charged with their administration ; and 

(C) Other investigations— To make such other investigations in 
respect of such system of taxes as the Joint Committee may deem 
necessary. 


( 2 ) Simplioation of La w. — 


(A) Investigation of methods. — To investigate measures and meth- 
ods for the simplification of such taxes, particularly the income tax ; and 

(B) Publication of proposals— To publish, from time to time, for 
public examination and analysis, proposed measures and methods for the 
simplification of such taxes. 


! 3 V Rep0BTS ' — To re,)0rt ' from time to time, to the Committee on Finance 
and the Committee on Ways and Means, and, in its discretion, to the Senate 
or the House of Representatives, or both, the results of its investigations, 
together with such recommendations as it may deem advisable.” 

Tinder section 8021, the Joint Committee may hold hearings with sworn testimony 
where and when it wishes and may compel attendance of witnesses and the pro- 
duction of books, papers and documents. In addition, the Joint Committee is 
authorized by section 8023 to obtain, whether from the Internal Revenue Service 
or any other agency, information, suggestions, rulings, and other relevant data for 
the purposes of the Joint Committee. 


Dr. Laurence Woodworth, Chief of Staff of the Joint Committee on Internal 
Revenue Taxation, has briefly described the continuing function of that Com- 
mittee in its supervision of the Internal Revenue Service : 

* * the Joint Committee meets to review administrative problems arising 
under the internal revenue laws. These may involve a review of administrative 
procedures in the Internal Revenue Service or, perhaps, review of some proposed 
ruling or regulation brought to its attention by the Service with respect to which 
a particular problem exists. In addition, the Joint Committee, from time to time, 
of its own volition raises questions as to an administrative procedure or proposed 
or final ruling or regulation. The Joint Committee, on occasion, has made recom- 
mendations with respect to legislation, but has not done so on any regular, or 
frequent bases.” (“Enacting Tax Legislation”, 18th Tax Institute, University of 
Southern California Law Center ( 1966 ) p. 23 ) 

Furthermore, the Joint Committee, together with the House Committee on 
Ways and Means and the Senate Finance Committee, has much greater access 
to tax returns than any other Federal establishment. The effect is that the Joint 
Committee, with its expert staff, is permanently in session on matters of tax ad- 
ministration. The ombudsman could only duplicate the work of the Joint Com- 
mittee and with less staff and less expertise than is enjoyed by the Joint Com- 
mittee and with less responsibility for the results of his intervention than is borne 
by the Joint Committee. 


The Internal Revenue Code of 1954, as amended, is a complex and technical 
statute. An especially qualified Tax Court hears cases with respect to contested 
tax deficiencies and the United States District Courts and the United States 
Court of Claims hears cases with respect to refund suits. Appeals are heard by the 
United States Courts of Appeals or, in some cases, by the United States Supreme 
Court . The Ways and Means and Finance Committees carry on a review of the 
operations of the Internal Revenue Service and its interpretation of the Code. 
Members of the teaching profession and professional organizations also provide a 
close and continuing review of Internal Revenue Service activities through law 
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journals, bar groups, and annual tax conferences. Students of the Internal Rev- 
enue Code will agree that, in many difficult and complex areas of the Code, there 
is not always uniformity cf agreement in the interpretation of Code provisions. 

Anj Ombudsman cannot be expected, or even be permitted, to supply the one 
proper interpretation of e ther the substantive or procedural provisions of the 
Code; It is the responsibility of the Internal Revenue Service to administer the 
tax lkws fairly, promptly, and uniformly. The rulings and determinations of the 
Service are applicable to I axpayere throughout the country in contrast, for ex- 
ample, to the jurisdiction >f the several United States Courts of Appeal, whose 
decisions are binding only on the courts within their respective circuits. Within 
this context, the question >f accepting an adverse decision by the Tax Court, a 
district court, the Court of Claims, or one or more circuit courts of appeal involves, 
necessarily, a determination that the litigation has resulted in a rule reasonably 
consistent with the intent if Congress, that it is one likely to be acceptable to all 
taxpayers similarly situate 4 and to other courts in which the question may arise, 
and Is thus one calculated to make for certainty and uniformity among taxpayers. 

A rule which benefits one taxpayer may be harmful to others or may estab- 
lish a precedent which Is Inconsistent with the broad scheme of the statute. 
Moreover, It is not uncommon for appellate courts to disagree as to the proper 
interpretation of the tax laws, with some courts upholding the position of the 
Internal Revenue Service and others rendering adverse decisions on the same 
question. In general, under firmly established policy, adverse decisions by two 
circuits (or one circuit aid the Court of Claims) are deemed an adequate test 
of tlje Internal Revenue Service’s position, although, frequently, the Service’s 
positjion, once it has been fairly tested and rejected by even a single court of 
appeals or even, in some cases, a district court, will be conformed to such adverse 
decision, provided It lays down a rule capable of fair and equitable administra- 
tion ion a nation-wide basis. Except for constitutional questions, there is no right 
of appeal to the United Slates Supreme Court. Jurisdiction to review, by writ of 
certiorari, lower court determinations of tax questions is rarely sought or granted 
exeeipt where there is a genuine, positive conflict in the circuits, including: the 
Cou|t of Claims, or where a lower court determination conflicts with a decision 
of tlje Supreme Court. 

A | material factor to be considered in determining whether Supreme Court 
review should be sought in Whether the case in which the decision adverse to the 
Internal Revenue Service has been rendered may not turn on the particular facts 
involved and so not. prov: de the direct conflict so essential to resolution of the 
legal question presented. Therefore, with respect to an issue of continuing: im- 
portance to taxpayers everywhere and to the administration of the tax laws, 
the Internal Revenue Service will continue to litigate cases involving such a 
question with a view toward developing a satisfactory vehicle for Supreme Court 
clarification of the issue as soon as possible. It should be noted that where con- 
sideration of an adverse decision of substantial precedential value has led to 
the determination that it would be in the public interest not to accept such de- 
cision, but to continue to litigate the issue with a view toward clarification of 
the Jaw, the policy of the Internal Revenue Service is to announce to the public 
tiie determination reached as promptly as possible. In the context of the responsi- 
bility imposed on the Commissioner of Internal Revenue for administration of 
tax jaws and the care that must be taken to harmonize decisions by many courts 
with the sound administration of these tax laws, it can readily be seen that it 
wonjd be inconsistent with the responsibility imposed on the Commissioner if the 
Intdmal Revenue Service were to acquiesce in the interpretation in tax matters 
of an ombudsman where it would not have done so with respect to the adverse 
decision of a court. 

Congress decided as early as 1921, when it enacted section 1313 of the Revenue 
Act of 1921 (predecessor to section 6406 of the Code), that only the Internal 
Revenue Service should determine the merits of any claim under the Internal 
Revenue Code and that nc other agency should review that determination. Section 
C40d of the Code provides 

“In the absence of fraud or mistake in mathematical calculation, the findings 
of fart in and the decisioi of the Secretary or his delegate upon the merits of any 
claim presented under or authorized by the internal revenue laws and the allow- 
ance or nonallowance by the Secretary or his delegate of interest on any credit 
or refund under the inter nal revenue laws shall not, except as provided in sub- 
chapters C and D of chapter 76 (relating to the Tax Court), be subject to review 
by any other administrative or accounting officer, employee, or agent of the 
United States.” 
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Treasury Dennrt ° 01 ?™ ittoe hearings with respect to section 1313, the 
™ry department. It is a thing you can pass judgment upon very quickly. The 
} 1 i 0 V 1 ,f 10 ” resulted from the enactment of the Budget and Accounting Act of 1921 
m lucliestablishod the General Accounting Office, stated • 

TreasurvDena^Onenrlf ^^ 11 relatiou to claims for refund of taxes in the 
. , liH - en *7 . Zt a thmg you can 1>ass judgment upon very quickly. The 

proposition is this : the new budget bill practically gives the right to a Anal 

ComXone^Generol ‘iilT Govemment Jt Puts it in the hands of the 

vou want 1 hiS hn H ®> ha n t ? flnal say 0,1 aU claims - ®»e question is whether 

word” h r the flnal say on these technical tax questions. In other 

m°nn S ,’ y ° U havea bureau up there whicli costs five, six, seven, or eight million 
dollars a year. It is technical in the highest extreme. I can not think of the 
Comptroller General performing that work satisfactorily without duplicating 
the machinery already provided.” (Hearings before the Senate Finance CommU- 
tee on the Revenue Act of 1921, II.R. 8245, 67tli Cong., pp. 299-300 (1921)) 
n JF° laak ® cl ear that the provision was applicable to the General Accounting 
Office, the Revenue Act of 1924 added the words “or accounting” where they now 
appear between the words “administrative” and “officer”. The bill would by 
granting the Ombudsman authority to investigate and bold hearings on deter- 
mmations made by the Commissioner, reverse long-standing Congressional policy 
that determinations of the Commissioner should not be subject to review by other 
administrative agencies of the Government. y 

The author, in his introductory remarks on the bill, indicated that the agencies 
to which the Ombudsman’s jurisdicton would extend were selected because. “It 
is our opinion that the great bulk of citizens’ complaints arise in connection with 
the above-mentioned agencies.” The Department believes that, if any agency at 
the national level is to be made the subject of an innovative experiment of this 
tbe agency selected be such as serves or deals with a relatively small 
number of person, administers a law that is not overly complex or frequently 
changed, and does not have so highly developed a review procedure as the In- 
ternal Revenue Service affords. 

• 7 T, i 0 i; r,> P;f ed Ombudsman would be required to present annually to the Pres- 
ident, the Congress, and the head of the Administrative Conference a written 
report on his activities for the preceding year. If historical precedent in other 
countries having an ombudsman is any guide, the report would consist of a 
detailed, case-by-case report on all matters handled by his office. It is said that 
Swedish officials anxiously search through the report each year to see if their 
names appear with a critical reference. (Bainbridge, “A Civilized Thing”— -Inter- 
view with Mr. Bexelius, New Yorker Magazine, February 13, 1905) The Swedish 
Ombudsman, Mr. Bexelius, believes that his actions, especially his reports or 
the fear of his reports, "promotes uniformity” of interpretation of the law 
(Statement of Hon. Alfred Bexelius, Hearing before the Senate Subcommittee on 
Administration and Procedure on S. Res. 190, 89th Cong. (1900)) However 
there is another side of the “uniformity” imposed by Mr. Bexelius. Professor 
Gel I horn reports In his law review article case after case of judges and adminis- 
trators who had accepted the Ombudsman’s guidance or interpretation yet who 
had felt and still believed (and in one case all six judges of a court) that they 
had been right and the Ombudsman wrong. They had nevertheless accepted the 
Ombudsman’s decision without contest because they did not want to get involved 
m a fight. The mental attitude apparently Induced by the actions, or threat of 
actions, of the Ombudsman is destructive of the outlook required for imaginative 
and creative administration. Furthermore, personnel are, as it were separated 
from their agency background when they are singled out for criticism by a 
national officer on a nationwide basis. 

Under present procedures of the Internal Revenue Service, If a return Is 
selected for audit and does not involve complex Issues, the taxpayer will be 
asked to supply information through correspondence or to come to the district 
director’s office with his records, for an interview (office audit). In the case of 
a more complicated return the examining officer will go to the place of business 
of the taxpayer (field audit) to examine his records. 

First, the taxpayer can discuss the matter fully with the examining officer 
and try to reach an agreement at the threshold of the dispute. In the absence 
of an agreement, be can have a hearing with the examiner’s supervisor If 
agreement is still not reached, a further conference is available with the district 
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conference staff, still without the necessity of a written protest in smaller cases. If 
agreement is not reached upon this review, a further review is open to the taxpay- 
er at the. regional Appellate Division, which is separate and completely independ- 
ent of the Audit Division and the examining officer. Both the district conference 
staff and the Appellate Division are charged with the responsibility of giving 
impartial and unbiased consideration to the taxpayer’s contentions. If the tax- 
payer does not avail himself of the right to these reviews, or if no settlement is 
reachicd upon these reviews, litigation may ensue. Where no settlement is reached, 
a notice of deficiency is iss ued and the taxpayer may then file a petition in the 
Tax Court for a redetermnation of the claimed deficiency, or the tax claimed 
may be paid and suit filed for its refund in the District Court or Court of Claims. 

Settlement opportunities v ill still be available to the taxpayer during litigation 
and a significant percentage of such disputes are resolved without a court 
decision. 

Both the district conference and the Appellate Division hearing afford an 
inexpensive, speedy, and .mpartial review to the taxpayer. He can represent 
himsilf or be represented yy counsel at these hearings— the choice is up to the 
taxpayer. Conferences art arranged at his convenience, near his home and, 
within reasonable limits, at a time most suitable and least costly to him. There 
are approximately 300 district and branch offices of the Audit Division at which 
conferences are granted, and 41 branch offices of the Appellate Division. Addi- 
tionally, many confernces are conducted through “circuit riding” to places even 
nearer the taxpayer’s home-. There are approximately 1,050 district and Appellate 
co nf drees engaged in this administrative appeals activity. In the fiscal year 
ended .Time 30, 1967, the internal Revenue Service examined some 3.1 million 
tax returns. Of this nuinier, over 2.1 million were accepted without change, 

390.000 taxpayers who were audited received $191 million in refunds and an 
additional $94 million was. refunded to 1.6 million taxpayers who made mathe- 
matical errors in their returns resulting in overpayment of taxes. One of the 8.1 
million returns examined, disputes arouse in only 74,000 cases. Forty-one thous- 
and cases were handled by the district conference procedure in fiscal 1967, about 

27.000 of these being settled by agreement at the district level. At the Appellate 
Division level, 92 percent of the cases handled in fiscal 1967 were settled, 6 
perc( nt were disposed of by default and only 2 percent, or 799 cases, went, on 
to be tried before the Tax Court. This record is all the more impressive when it 
is considered that most cfjses before the Appellate Division represent the hard 
core of controversy : although only 1.7 percent of the returns examined were 
involved, the disputes concerned $1.8 billion, approximately 55 percent of the 
total deficiencies proposed by District Directors, The convenience, speed, and 
expertness available to taxpayers under the existing system' exceed anything 
an Ombudsman could offer without duplicating the review structure already 

available. „ ,, . .. 

The Department is also concerned that passage of the bill would jeopardize 
the effectiveness of the a iministra five handling of disputes. The organization 
and Administration of the procedures responsible for the settlement of tax 
disputes is the product cf considerable experience and analysis on the part 
of the Internal Revenue Service. Prior to the establishment of the Board of 
Tax Appeals in 1924, appelate administrative review was afforded taxpayers by 
a Committee on Appeals and Review in the Bureau of Internal Revenue. How- 
ever in order to afford taxpayers a judicial review prior to assessment of their 
tax the Board of Tax Appeals was established in 1924, and its authority more 
completely defined in the Revenue Act of 1926. It was soon ascertained, however, 
that many cases were being 'tried before the Board on facts not previously dis- 
closed to the administrative authority. Some taxpayers, having this additional 
forum, were hesitant to disclose fully their position before trial. Many of these 
cases would have been se filed if the facts presented at the trial had been dis- 
closed to the administrative authority. It was then that the predecessor of the 
Appellate Division was established in order to resolve the conflict between the 
necessity for a full disclosure and the desire of taxpayers not to reveal their 
caselbefore trial. Thus, the Appellate Division today not only is responsible for 
the settlement of a significant number of disputes but it also provides resolu tion 
ol' factual matters and mi lor issues so as to clarify and narrow the issues tried. 

The establishment of an ombudsman may jeopardize the present settlement 
procedures of the Interns 1 Revenue Service by creating a situation similar to 
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Spisssigsi 

Sincerely yours, 


Fri :d B. Smith, 
General Counsel. 


Veterans’ Administration, 

Office of the Administrator of Veterans’ Affairs, 

Hon. Edward V. Long, Washington, D.C., January It, 1968. 

Chairman, Subcommittee on Administrative Practice and Procedure Committer 
on the Judimary, V.S. Senate, -Washington , D.C. procedure, Committee 

Dear Senator Long : This is to acknowledge your letter of December 5>2 lorw 
noting the testimony of this agency on S. 1195, 90th CongrLra Mil “To ’esfah’ 
ish the Office of Administrative Ombudsman to investigate TdministratTve nrae' 
tiees and procedures of selected agencies of the United StlteL» ^ praC ' 

'' e f urni! died a report to the Senate Committee on the Judiciary on this 

deX to' 1967 ' a COpy ° f wWch is enclosed and wWch y you may 

Tfvfvtant l °n® m , the prosecution of claims for such benefits. Mr. Guy S Williams 
Assistant Director for Contact and Foreign Affairs of our Department of 

Subcommittee? 11 ^’ ^ aPPeal ' t0 present “'formation on these matters to the 

Subcommittee ank 7 ° U ^ affordlng us this opportunity to appear before your 
Sincerely, 

W. J. Driver, Administrator. 


VETERANS’ ADMINISTRATION, 

Office of the Administrator of Veterans Affairs 

Hon. James O. Eastland, Washington, D.C., November 16, 1967. 

Chairman, Committee on the Judiciary, 

DM. Senate, 

Washington, D.C. 

v.jSS.ffiSSiSS, 
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dX!^ho biltwould povide that* appropriate subjects ; for ■ i^esttgation would 
include unreasonable, unfair or 

tt»ej administrative act -^®®“ b " Bl ai n t- conduct a complete investigation; 
motion or on an oral oi written co P ra ,- ion or re commend modifi- 

iXmenXt or « 

Co af er enc e of^the trailed States, “appropriate Congressional Committees and 

pu il iCi 4 e Ombud^ma^under tbe bill would have broad appli- 

J he onsdic i ; y t Administration adjudications on initial, sup- 

cation to the millions a. v er er regard to the claimant’s failure to 

pigmental and _ reopeneiL claims, rvitti^ t ^ a f flna ii t y either by failure to 
exhaust administrative remedy - J Hj jurisdiction presumably 

timely appeal, or through final . s to insurance application and con- 

trlctaifticmsf to deternf nations g SP jQ t adchti^ ^atoinlstraUve^acUans in 

»t the MWllhto lew* w. "“““".S'Ci'.l S tS Swedish system, where the 

±ss 9W^’ff^*?2g , fjass?jrs 

enforcement powers, it is reasonable t P tbemgelves o£ its facilities, When 
that stemming from th j other agencies hsted tbe size °™ e ^ s m | dlcal> and 

iSS^^^lHSeS^to eWvely handle complaints would 

tJon of claims to as^re that all procedure witli built-in due process 

initially allowed are subject to an pp P o 87-666, which, among 
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v aBSlst veteran* in the preparation and presentation 
JJ° nUlth - Veterans who feel they need further assistance may en- 
nst, without charge, the aid of representatives of service organizations who bv 
statute (section 3402 of title 38, United States Code) may be recognS for the 
purpose of presentation and prosecution of claims and to whom the Veterans 
J nitration records are made available. In some cases such representatives 
aie furnished office space within the field station by the Veterans 1 Admiuistra- 
their services” 8 iullnc<liately available to any claimant who feels the need for 

In view of the foregoing, we are unable to foresee the accrual of any addl- 
ya ,? ta ff , to the claimant, insofar as veterans benefits programs admin- 
th(! Veterans Administration are concerned, which would result from 
the enactment of the subject bill. Therefore, we cannot recommend favorable 
consideration of S. 1195, 90th Congress, by your Committee 

We are advised by the Bureau of the Budget that there is no objection from 

StKr^^ Administration ’ s pi '° sram to th ° pi ' csratnti ° n ot tfiis re - 

Sincerely, 

W. J. Driver, Administrator. 


[Excerpt From Committee Print entitled “Ombudsmen — 1007 Compilation of State 

Proposals”] 


Letter to All State Legislatures Requesting Materials on Ombudsman 

Proposals 


Committee on the Judiciary 

Subcommittee on Administrative Practice and Procedure, 

0 „ May 1®, 1967. 

diirMf Subcommittee on Administrative Practice and Proce- 
. of "'Inch, I am chairman, is continuing its research into the office and 
function of ombudsman. Recently, the State of Hawaii became the first State 
N f atlon t0 officially create the office. According to reports received in 
office 111184011 ’ SeVePal ottM>r State ® are actively considering creation of a similar 

th ° subcomml 1 ttee can be better informed on the current status 

assist those StnS n r^^ r0I> ? SalS ’ and 80 that the aubc °nimittee can effectively 
assist those State and local governments which have requested such assistance 

we would appreciate receiving the following information from you: ’ 

1. Have any bills to create an ombudsman (or similar office ever been 
introduced m your State legislature? Please send duplicate copies, if possible 

measured? ° r ° ther commlttee meetings been held on these 

* ? as any le Smlative action (positive or negative been taken on any 

ombudsman proposal m your State? ,v 

„„5 n . y ? u bave any additional Information, reports, or statements, we would 
S?n y e pprec l e receiving them. The Senate Subcommittee on Adminlstra- 
,Fm C , tlC ? and r* r °cedure has Issued a number of documents on this subject 
and will be happy to send them to you upon your request. 

H wo can be of any assistance to you, please fool free to call on us 
Kind regards. 

Sincerely, 

Upward V. Long, Chairman. 


1)2-1 37 — OS 5 
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North Dakota No bills introduced. 
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[Excerpt From “Ombudsmen for American Government?”] 

(Edited by Stanley V. Anderson) 

Appendix: Annotated Model Ombudsman Statute 

1 ff.T - iS f xem ^ ed f r om the copyright regulations applied to the other 
chaptcts m the volume. No permission is neecssary for reproducing all or 
parts of the statute. However, it is requested that users notify Vhe American 
Assembly of their intention 

What follows is a “model” bill to establish the ombudsman system in Ainei-i- 
llttle ohan^ ™ 5^,°®“ be ? da P ted to the needs of various states with 
constitutional or " statutory Vt^rity 0 ^ own 

° f all0WnMe h ° me rUle must ’ ° f be considered 

Tins draft builds upon foundations others lmve laid. Ralph Nader drafted 
the first ombudsman bill for consideration by an American legislature ; it was 
introduced in Connecticut m 1003. The first model bill was creditably prepared 
by the Harvard Student Legislative Research Bureau. Both of the proposals 
leaned heavily on the New Zealand ombudsman statute of 1002, which 1 itself 
had been influenced by the Danish law. Other American proposals have also 
been helpful notably Senator Edward V. Long’s bill to establish a' District of 
an + d tll ° b i n (>f Senat01 ‘ Jack Bronston and Assembly- 
New Y p G 11 t0 ereat0 an office of public redress in the State of 


A BILL To establish the Office of Ombudsman in . 


[Enactment clause in locally appropriate form] 

Section 1. Short Title. — This Act may be cited as The 

L insert name of state, city, or other entity] Ombudsman Act. 

Comment: The “foreign-sounding word” ombudsman has gained wide 
usage in America and many other countries. Its distinctiveness makes it 
m\ eferabk i to more usual official titles .such as “commissioner” or “director.” 
lhe position, new m American experience, deserves a new identification 
Seo. 2 Definitions- -As used in this Act, the term— 

(a) Administrative agency” means any department or other governmental 

unit any official or any employee of [state, city “r other 

entity involved] acting or purporting to act by reason of connection with 
“ 7“.' : Lagain insert name of state, city, or other ontitvl buf it 

members nTtmf (1) Mly eourt or •i™ 1 ? 0 or appurtenant judicial staff, (2) the 

membeis of the [insert name of the legislative body cc 

,^ ty ouncii | or the staffs of that body, Its committees, or its members, or (3)’ 

0 — NT Z~~NZ~~zrr. [insert title of chief executive] or his personal staff. 

Comment: Traditional immunization of courts against extra-judicial 
“y argues against permitting an American ombudsman to inquire into 
l ge il beI l avlor ' legislators and the chief executive are directly answer- 
able to the electorate ; their conduct in office tends in anv event to be con- 
spicuous and subject to continuous political examination. Other elected offi- 
cials (such as, in some jurisdictions, members of regulatory bodies, law 
enforcement officials, and educational administrators) are less immediately 
involved m policy making and are engaged chiefly in administrative mat- 
ters indistinguishable from those performed by non-elected officials generally. 
cfesirablo ClUS10n Wlthm the reach of the Ombudsman Act therefore seems 

„_ I j A ?, stat0 W} 1 were to be drafted, a fourth exception Simula be considered, 
(4) any instrumentality of any political subdivision of the 
sLate. This would make clear that the state ombudsman should avoid deal- 
nffi inf? m . uni P lpal and county affairs, if state superintendence of local 
ondesiraldo. In a state-wide bill prudence may also 

mich as the^rfvfNm SC v S1 ? n i t0 M nal - e lndls P utaW e thnt interstate bodies 
SUCH as the Poit of Isew York Authority or the Delaware River water re- 

sources board are not meant to be reached, though this specifically is per- 
baps . “°* roall y needed: “(5) any instrumentality formed pursuant to an 
interstate compact and answerable to more than one state.” 
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(b) ‘ ‘Administrative act” includes every addon 
lished as an independent agency of 1 

elty 1 ° Comment bethel ■ the Ombudsman can be a wholly independent entity or 

musTtostead beinclu ded within the Executive or the Legislative Branch de- 

tiVe|b ^m,S- I L i a te-eS I1 ^un1:ries the ombudsman has been elected by the 
! legislature 1 The governmental structure in those countries differs, however, 

1 SffisSSSSSSSSgpSgS 

I’tZUSS^Sg&m*' ’^,'^TSSSSSX 

i the Executive Thus a Florida bill proposes simply that the ombudsman is 
Stole ”aSint e riV agreement of the president of senate andfte speaker 

j fhe General assembl r.” A more elaborate plan has been advanced in Oali- 
j tice’^comimswi 8 ^ t free" ^mat^ra ^d^threc^representatives 1 affiliate^ with 

! SjJ- ss sa srjwsrssss' vTSafta 

jSSeTK tte »sS of oi»,,flomo„ to omcorrmt "ooMtkn of 

^llbe p“™ emplmtoo tho MMW of HwHMMr «,e »oW«oi. 

process ^ contemplates that the joint committee will have a 

continuS existence and will he available for consultation by the ombmbmmn 
“as he deems necessary to the execution of his powers and duties. No matter 
how the office of ombudsman may be filled, some such provision m the lcgisla- 
i ture’s own internal organization would he desirable so that the ombudsman 
nnn have a regular point of contact when needed. 

Sec 5 QUAI.STI0NS.-The Ombudsman shall be a person well equipped to 
la v, administration, am! pMkt tmlto, «ml M «W » 

"*"WK£ StKW-SW ..tialitioa aooalit „ om.mW Mfl » 
result in a catalogue Of human virtues, leading one person to remark Jiat if 
i ever simh a man were found, he would instantly be cast, in bronze rather than 
unpointed to a mundane office. Experience abroad points clearly to the desii- 
abilitv of the ombudsman’s having a legal background because he must de. 
with manv grievances that hinge on analysis of statutes and rulings Re- 
: quiring any specific experience or absolutely excluding any category of pe 
i sons (for example, those who have recently boon legislators or have held 
other office) seems jndersirahle. The consensus of opinion that will pieman 
| ably^upport legislative confirmation should he an adequate harrier n gainst 

k^ l 6 ,i T^iTo^cE;-(a) The Ombudsman shall serve for a term of five 
vlrs' unless Amoved by vote of two-thirds of the members of each of the two 
cSmbers of the . [insert name of legislative body I upon 


! 
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their determining that he has become incapacitated or has been gnilty of neglect 
of duty or misconduct. b 

Comment : The Ombudsman should be secure, but not absolutely untouch- 
able. The proposed provision would adequately guard against casual threats 
An alternative would bo to provide simply that the Ombudsman shall serve 
out his term, unless “impeached by the [legislature] in accord with the 
procedures prescribed by the constitution.” The likelihood of removal is ex- 
tremely slim, in any event. 

(b) If the office of Ombudsman becomes vacant for any cause, the Deputy 
Ombudsman shall serve as Acting Ombudsman until an Ombudsman has been 
appointed for a full term. 

Comment : Whether the term of office should be more or less than five years 

^ rab i e ; A t >roacl - 110 term exceeds four years. Here, some persons 
believe that the detachment of the Ombudsman from the Chief Executive 
will be accentuated if a vacancy does not automatically coincide with the 
inauguration of a new mayor or governor. Some advocate an even longer 
. ye ¥?' J n my opinlon ’ the length of the term is not very fm- 
poitant H the institution proves its worth, tinkering with the Ombudsman's 
independence would bo so politically perilous as to be altogether unlikely. 
To guard against sudden attacks upon an Incumbent, removability should 
be made difficult, as lias been done in this draft. As for vacancies, 7 1 favor 
a stopgap until a permanent appointment can be made for a full term, rather 
■than (as others have sometimes suggested) an appointment merely for the 
balance at the unexpired term. 

In New Zealand the incumbent Ombudsman continues serving beyond the 
expnation of Ins term, unless and until a successor has qualified. Although 
nniT™ 8 continuity of Ombudsman services, it means that the hold-over 
Ombudsman has no security of tenure, a circumstance that may at least 
theoretically expose him to undesirable pressures. 

Sec. 7. Salary.— T he Ombudsman shall receive the same salary, allowances 
and rela ted benefits as the chief judge of the highest court of ’ 

[name of state], 

Getting, the Ombudsman’s pay and perquisites at the level of 
the highest ranking judge will give the new office a desirably high prestige 
will eliminate wrangling now and in the future about the appropriate dollar 
amount of the Ombudsman’s salary, and will avoid the obsolescence that 
would soon occur if the desired salary were to he precisely stated If the 

connect °? with a governmental subdivision rather than with 
the state itself, some other comparison would be appropriate 

iw»sssfij?tasir* ” ** * w •** *. *•*>•«. » «- 

(b) The Ombudsman shall designate one of his assistants to be the non tv 

asc— ’ *° >« - «* — »■'“ ■» »■»»«.. &ass 

„J?> .T he 0l »budsmaii may delegate to other members of his staff anv of his 
n d W CS under tllis Art except this power of delegation and the duty 

of formally making recommendations to administrative agencies or reports to the 

_. [insert title of chief executive] or the 

[insert name of legislative body], 

: , l section gives the Ombudsman a free hand in staffing his 
office, without even the restraints of civil service and classification acts The 
highly personal nature of the Ombudsman’s work, coupled with its es™ 
SivT'T”! 11 nature, justifies giving this leeway to so highly placed 
and ' *- v hypothesis, responsible an official. For the same reasons the Ombuds- 
man has been given a free choice about assigning duties and subdelegating 
n-hlS ’ Wlt l* t h0 81 , n Sl°. imitation that when criticisms or proposals for 
change are to be voiced in a formal manner, only the Ombudsman himself 
tbo S nrnh M T ird (except when the Deputy Ombudsman is in full charge during 
the Ombudsman’s disability or protracted absence) g 

9 -Powers.— T hes Ombudsman shall have the following powers- 

JV, 2PSB3SS ZST** ” “ "•*** ” v 

Comment : The power to investigate should be stated unqualifiedly though 
later sections will indicate the grounds that justify acZ by hhnand "In 
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L viiia «u u, 2 est the occa^ns on which investigation would he suitable: Kxperi- 
mce abroad leads me to believe that efforts to define jurisdiction have caused 
-Serially unproductive hairsplitting ;* more general 
irrint of power to investigate will eliminate some “legalistic analysis in the 
ibS nnhm of the Omiudsman’s work, hut his own discretion wi l lead him 
Kt slnsible ' boundaries to the areas within which lie will investigate, 
he lie crushed by ihe burden of unproductive work. 

(tiO He may prescribe the methods by which complaints are to be made, e- 
ceivtd and acted upon; ie may determine the scope and manner of nyestiga- 
tfdnl to be made ; and, subject to the requirements of this Act, he may determine 
the form frequency, and distribution of his conclusions and rocommendat ons , 
Comment : Some foreign statutes require that complaints be written. hoav- 
matters of this kiad to the Ombudsman’s choice in the light of experience 
: is ^preferable. Similarly, giving the Ombudsman power to shape his own 
: investigations is desirable; any implication that he should utilize the same 
method’ at all times should be avoided, as should any requirement of formal 
Tarings of an adveriwy nature. If a proceeding for the taking of testimony 
i were in fact to occur, it: should be perceived as an element of an investigation 
■rather tlian as a proceeding in the nature of a trial. Hence its content need 
n^t necessarily be tim same as would normally be demanded in a formal 

( e lTleiTy°re y que e s a t r ani shall be given by each administrative agency the as- 
sistance and^nformationhe deems necessary for the discharge of his respond- 
bili ties * he may examine the records and documents of all administrative agen 
S& and he may enter and inspect premises within any administrative agonc y s 

control. . T.’vrveri inw elsewhere suggests that the Ombudsman will be 

given ready access to official papers or other information within the’ ad- 
i ministrativ'e agency. Cooperative working relationships have been leadily 
! established so that the Ombudsman’s need for documentary material lias 
I not conflicted with the administrators’ continuing need to use the earn 
' material. As for inspection of administrative offices and installations., t . 
draft rives the Omtudsinan power to inspect but imposes no duty to do so 
routofly, as has ; be.® 'required of the Ombudsman in several Scandinavian 

<d C )°He r, nTay issue a subpoena to compel any person to appear give sworn 
testimony, “ r Produce documentary or other evidence the Ombudsman deems 

rei^vantto a matter^unch sfcatute provides very broadly 
! ff>r use 0 f coni] ralsorv process in order to obtain needed information. 

! ft point of fWt however, the subpoena power has virtually never been 
i used ftbftad, since 1 * informat; on has been freely given. Concern lias never- 
: thelcss been expressed in this country that wide-ranging inquiries into 
! public administration might lead to burdensome demands. Hence section 
IS below takes pa ns to stress protections for witnesses, even though the 
: occasions' for bringing them into play are Ukdy to bev«y w mdeed. 

Ho may undertake, participate m. or cooperate with gencial studies or 
i JntripT whether or rot related to any particular administrative agency or 
aTnfrticSafadmU is rative aft if he believes that they may enhance knowl- 
X about or lead to improvements in the functioning of administrative agencies 
C T e comment- If foreign experience is an accurate guide, work on individual 
1 complaints will chiefly preoccupy the Ombudsman’s energies and attention 
f Nonetheless he should be clearly empowered to address himself to geneial 
i Sems Tsome oi which, indeed, may not be reflected at all m current 
' complaints) and sliould be free to work not only with-, other governmental 
bodies but also with non-governmental research enterprises winch, in tli 
i united States niucii more than in most other countries, provide a great dea 
'of the ^manpower, 'Insight, and enthusiasm that, underlie governmental 

SeTiT^ttebs Aipeopeiat’s for Investigation. — In selecting matters for 
AlJSn^Ln should address himself, particularly to an adminis- 
trative act that might b<i— 

: ( 1 ) contrary to law or regulation;. . 

i ' 12 ) unreasonable, unfair, oppressive, or inconsistent with the , ne a 

I course of an admin strative agency’s functioning ; . 

' I (3) mistaken in law or arbitrary in ascertainments of fact,. . 

(4) improper in motivation or based on irrelevant consideration. , 
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(5) unclear or inadequately explained when reasons should have been 
revealed ; 

(6) inefficiently performed; or 

(7) otherwise objectionable. 

(b) The Ombudsman may concern himself also with strengthening procedures 
occur >I ' aC ^ 1CeS W ^ C * 1 * essen the risk that objectionable administrative acts will 

Comment : The .statute desirably details the kinds of administrative acts 
whose occurrence has chiefly generated demands for the ombudsman system 
I his draft sets them forth as guides, not as limitations. The Ombudsman 
is told to devote himself to these types of problems, 'but he needs not feel 
himself confined to them if the catalog later be found to be incomplete 
Moreover, subparagraph .(b). makes clear that the Ombudsman should have 
a large and continuous interest in “preventive medicine” rather than solely 
in trying to abate a difficulty after it has arisen. 

As forthe types of problems listed in subparagraph (a), most are self- 
explanatory, but a few may deserve explanation. Subsection (3) refers to 
acts that rest on arbitrary ascertainments of fact. Very clearly, the Ombuds- 
man must not attempt to be a super-administrator, doing over again what 
specialized administrators have already done and, if he disagrees, substi- 
tuting his judgment for theirs. In some instances, however, the propriety of 
an administrative act may rest wholly on a factual determination that in 
turn rests on an excessively flimsy foundation. As in cases that go to courts 
tor review, the Ombudsman should not regard as “arbitrary” anything 
and everything with which he disagrees ; but he should be in a position to 
say, in essence, that -reasonable men would not have found the facts 1 in the 
way the administrator did. 

Subsection (5) is not intended to create a new legal requirement that 
nnclmgs of fact and conclusions of law accompany every administrative act. 
It means merely that official actions should be understandable and, usually 
should be explained when those affected by them seek fuller understanding! 
Experience abroad shows that this is one of the areas most fruitfully cul- 
tivated by ombudsmen. 

Subsection (6) refers to administrative acts that may lie within the 
zone of legality, but might nevertheless be subject. to improvement in the 
future. Thus, for example, the form of decision given by a 'Scandinavian 
administrator to old age pensioners caused" later distress because the pen- 
sioners read into it some hopes that were not justified by existing law. The 
Ombudsman found nothing improper in the decisions that had been made 
but suggested some purely stylistic changes that eliminated the bewildering 
“officialese” previsious-ly in use. 

Subsection (7) uses a catch-all phrase, “otherwise objectionable.” This 
will perhaps emphasize the Ombudsman’s concern with such matters as 
rudeness and needless slowness, both of which bulk large among citizens’ 
grievances. 

Seo. 11. Action on Complaints. — (a) The Ombudsman may receive a com- 
plaint from any source concerning an administrative act. He -shall conduct a 
suitable investigation into -the things complained of unless' he believes that— 

(1) the complainant has available to him another remedy or channel of 
complaint which he could reasonably be expected to use; 

(2) the grievance pertains to a matter outside the Ombudsman’s power- 

(3) the complainant’s interest is insufficiently related to the subject 
matter ; 

(4) the complaint is trivial, frivolous, vexatious, or not made in [rood 
faith ; 

( 5 ) other complaints are more worthy of attention ; 

(6) the Ombudsman’s resources are insufficient for adequate investiga- 
tion,; or 

(7) the complaint has been too long delayed to justify person t examina- 
tion of its merit. 

TTie Ombudsman’s declining to investigate a compliant shall not, however, bar 
him from proceeding on his own motion to inquire into the matter complained 
about or into related problems ; 

Comment: The duty to act on every complaint should not be imposed, 
partly because the dimensions of the work burden cannot be exactly pre- 
dicted and partly because some complaints will show on their face that they 
are unlikely to lead to productive findings. The above listing leaves the 

92 - 137—68 6 
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Ombudsman free to reject complaints, but does not bar his making inquiries. 
Specifically, he need not reject a complaint because another judicial or ad- 
ministrative remedy exists. Normally, one may suppose, the Ombudsman 
will insist that matters proceed through regular channels. Explaining to a 
complainant the steps be can take to obtain review will usually suffice. But 
assuredly some eases -vill arise in which the burdens of expense and time 
aye realistic barriers to a complainant’s pursuing the theoretically available 
remedies. In those instances access to the Ombudsman should not be pre- 
cluded. Subsection (1) leaves the avenue open, but the traffic is still subject 


to control. 

] Another policy choice is reflected in Subsection (S) which does not require 
that every complaint be based on a claimed invasion of a strictly personal 
interest. This permits a complainant to bring to the Ombudsman’s notice a 
matter of public rathei than purely private concern. But if the complainant’s 
cbncern with the subject matter is too attenuated, the Ombudsman may 
choose not to investigaf e. 

| Subsection (7) does not contain an explicit “statute of limitations” on 
complaints, though the Ombudsman is left free to reject those based on stale 
claims or ancient grudges. In Sweden complaints must bo acted on if filed 
within ten years of tie events in question; Denmark, New Zealand, and 
Norway, by contrast, require rejection of any complaint pertaining to oc- 
currences beyond the preceding twelve months. Neither extreme seems 
desirable. The present draft lays down no rule in this respect, but allows 
the Ombudsman to piclc his way at the outset, Later, in the light of experi- 
ence, he may wish t< promulgate some rules of his own, as is allowed 


by Section 9(b), above. 

(b) After completing hi? consideration of a complaint (whether or not it has 
been Investigated) the Ombudsman shall suitably inform the complainant and 
the administrative agency or agencies involved. 

; Comment: A decision not to investigate a complaint does not mean that 
it has been altogether ignored. For example, the Ombudsman and the agency 
involved may regard fhe complaint as an adequate equivalent of a petition 
fbr administrative review of which the complainant has not yet availed him- 


delf ; the Ombudsman may in such a case simply forward the complaint to 
the appropriate appellate authority, advising the complainant that this has 
been done in his behal f. In other instances very extensive legal analysis may 
he undertaken preliminarily, leading to the conclusion that no grievance 
could be found to exist. In such a case the Ombudsman may be expected to 
Write an explanatory opinion that, if foreign experience is duplicated in this 
country will in the generality of instances prove wholly persuasive to the 
complainant. Flatly requiring the Ombudsman to state reasons whenever he 
'decides not to investigate should, however, be avoided. Numerous complaints 
show on their face that they are psychopathic rather than governmental in 
nature. The Ombudsman's judgment must be relied upon to determine the 
suitable response in those instances. All practicing ombudsmen do in fact 
take great pains to communicate fully and frankly with complainants:, in 
general. This is particularly true as to cases whose merits have been ex- 
plored. The Ombudsnan’s findings and reasoning have powerfully shaped 
public opinion as well as official attitudes. Conclusions adverse to a complain- 
ant’s position deserve to be well explained, as has been done consistently by 
dll foreign ombudsmen," 

Some proposals luu e explicitly required that if a complaint has reached 
Uhe Ombudsman through a member of the legislature, the Ombudsman must 
:-eport his findings anl recommendations (if any) to the legislator who had 
: forwarded hisi constituent’s complaint. Undoubtedly the Ombudsman, guided 
by ordinary tact and prudence, would routinely furnish to legislative inter- 
mediaries copies of h:s explanations to complainants and affected officials; 
making statutory provision, for simple courtesy seems unnecessary. If any- 
;hing more is intended by the suggested requirement that the Ombudsman 
‘report” to a, legislator who has forwarded a constituent’s complaint, the 
requirement should be resisted. The Ombudsman should not be perceived 
is a staff aide whose activities may be directed by individual legislators, to 
whom he must then report back. 
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, letter to the Ombudsman from a person in a place of detention or fn n 

hospital or other institution under the control of an administrative agency shall 
be immediately forwarded, unopened, to the Ombudsman. 7 

° f .i hls natu re has commonly been included in 
provides a measure of psychological assurance that 
ci^ VC io 01 i? may bave roady acce ss to the Ombudsman without fear of reprisal 
Sec. 12. Consultation With AoENov.-Before announcing a conclusSn or 
recommendation that criticizes an administrative agency or any person the 
Ombudsman shall consult with that agency or person per80n ’ ttle 

Comment : No provision need be made for giving specific notice that the 
£™ bUd i S , m ? n . haS dMided to investigate, if hi does so d^idc He will in® 
a ?,r bly bf ; nl commui ttcation with the administrative agency when he needs 
its information, of opinions. Formalities should be avoided lest a small 
organ izatnm bo overborne by essentially ceremonial requirements. 

, } he po , 1Il!t of announcing his conclusions, however, the Ombudsman 
agalll ® t hls o'™ mistakes by consulting those whom his findings 
wori h w rh |? ?' eciuireir ' t ‘ ll t that he consult will not substantially Impede his 

factf’judgi^nt^or^xpressiom ^ C<>Deerned ag ' alnSt unwittin ® * 
Sec. 13. Recommendations.— ( a) If, having considered a complaint and what- 
ever material he deems pertinent, the Ombudsman 1® of the opinion that an 
a nA Ve - ag ? DC ? ® houlcl (1) consider the matter further, ^2) modify’ or 
a - an administrative act, (3) alter a regulation or ruling, (4) explain more 
fully the administrative act in question, or (5) take any other step he shall state 
his recommendations to the administrative agency. If the Ombudsman so rpimests 
the agency shall, within the time he has specified, inform him about the action 
taken on his recommendations or the reasons for not complying with them 

Comment: Though the Ombudsman will rarely have reason to make a 
recommendation if he does not find an error In what the ad.ninisteatlve 
agency has done or neglected to do', he should remain free to suggest Improve- 
ments in method or policy even when the existing practice mav be legal Iv 
permissible. Thus he may facilitate one agency’s learning about and tailin'* 
advantage of the experience of another. s a TaKln to 

Section 13 (a) contemplates no entry of judgment, as it were, but simnlv 
the expression of opinion by the Ombudsman. He is not a superior official 
m a position of command. He cannot compel a change In an admin Mrative 
act. Ills recommendation may, however, induce an agency to exercise what 
ever power it itself may still possess to right what the Ombudsman mints 
out as a past mistake. Bearing in mind that consultation under Section 12 

rlL PreC X de r , eeommcm| at.ion under Section 13, one may safely predlct that 
rashly critical opinions' will not bo expressed 

Ombudsman believes that an administrative action has been dic- 
tated by laws whose results are unfair or otherwise objectionable and could he 
revised by legislative action, he shall bring to the . -t 

[name of legislative 'body] notice bis views concerning desirable statutory ebanae 
i ment rblS ? ub » ec i. 10n ma -kes clear that the Ombudsman’s^duty ex- 
tends beyond simply finding that an administrator acted in accord with 
existing statutory law; if the law Itself produces unjust results he should 
bring this to legislative notice. He is not meant to be a gene^ 

but he does have an obligation, to take note of statutory provisions that cause 
unexpectedly harsh administration. b mat cause 

Sec. 14. Publication of Recommendations.—' The Ombudsman mav publish bis 
conclusions, recommendations,, and suggestions ■ by transmitting them to the 
[title of Chief Executive] the 

[name of legislative body] or any of its committees, 'the press' a~nd 

others who may be concerned. When publishing an opinion adverse to an ad 

25S5S KWSUasrAa- -*“•** 1 " t ~ 

Comment : Bringing his views into the open is the Ombudsman’s sole means 
of gaiinng the public s support. This section permits publication even when an 
agency has accepted a recommendation. Publicity may be needed to call other 
administrators attention to, current developments and also to, remind the 
public at large that the Ombudsman is functioning for the Sttzenry“ benefit 
Publicity, however, occurs at the end and not at the beginning of discussions 
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he! 

to 

nai 


! with the agency involved. Persuasion is the chief instrument in gaining ad- 
ministrative agencies’ favorable response to suggestions. Only when persua- 
sion fails will the Ombudsman begin to think about mobilizing the force of 
i public opinion. To gi lard against one-sidedness, the Ombudsman is required to 
disclose the criticized agency’s or official s view of the matter along with 

kB^^^REPOETS.— -In' addition to whatever reports lie may make from time to 
time, the Ombudsman stall on or about February 15 report to 1 le 

_ [name of legislative body] and to the ----- 

ftitl© of the chief executive] concerning the exercise of his 
functions dnring the preceding calendar year. In discussing matters with which 
has dealt, the Ombudsman need not identify those immediately conceited 1 
do so would cause needless hardship. So far as the annual report may ciitlcize 
med agSs or officials, it must also include the substance of their replies to 

Disciplinary Action Against Public Personnel. If the Ombudsman 
has reason To believe thit any public official, employee, or other ^son has ac ted 
in a manner warranting criminal or disciplinary proceedings, he shall le.Fer t e 

"fc? -W No pA opinion. «•«*-!« 

° f |(bf No' ch^TcUon^hall ffil^gahi 1 ^ The Ombudsman or any member of Ms 
stiiff for anything done or said or omitted, m discharging the responsibilities 

C °U cTn either 3 th^Omb idjsman nor any member of his staff shall be required to 
testify or produce evidence in any judicial or administrative priiecoclmg con- 
cefning matters within his official cognizance, except in a proceeding brought 

1 enf °Smment -‘lubsection (a) precludes judicial 

work This preclusion simply recognizes that the Ombudsman issues n 
| orders and takes no steps that bar anyone from pursuing preexisting 

re ^uhsection fb) extends to the Ombudsman’s office the immunity from 
harnent by lav r sMt that is shared by judges and many other officials 
: T t doeTnot preclude criminal prosecution were serious misconduct ever to 
I be brought tonight*; moreover" Section 6 provides for removai from office 

I office from the awkardness of 

which it m y however preclude the Ombudsman's testifying in pro- 

ississss 

feSSSSSH 

courts of this state; without service of compulsory process, provides 

(jraf o^ documentary informtaion in £ 
JSS SttSS-5? S aSo he entitled to be accompanied and advised 
by counsel while being ,^® S H°^nnnd to the Ombudsman’s subpoena, refuses to 
fie examinedTor°Migag esd^obstructive^mi^Muct,^ court] 

K Court shall* there W^i^^J^^^^^Q^he^pmiishe^a^for 0 amtaupt^Tbe 
the court to show ca me why he should not be shall be Si;r F ve d on 

order and a copy of the ( jmbudsma jurig<Uc tion of the matter. The same 

O, « cw action be*™ 

the court. 
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Comment: Subsection (c) describes the manner of enforcing subpoenas 
through independent judicial examination of the matter. The procedure 
here proposed is derived from California Government Code § 11525. In all 
probability, the need to enforce subpoenas will not in fact arise. Informa- 
tion already in the possession of an administrative agency will be freely 
accessible to the Ombudsman. Information in a complainant’s possession 
will of course be gladly supplied. Occasions on Which data must be dragged 
from reluctant third parties are not likely to occur. 

Sec. 19. Obstruction. — A person who willfully obstructs or hinders the proper 
exercise of the Ombudsman’s functions, or who willfully misleads or attempts 
to mislead the Ombudsman in his inquiries, shall be fined not more than $1,000. 

Comment : If the enactment be by a municipality, counsel should deter- 
mine whether the local legislature has power under state law to create an 
offence punishable by a heavy fine. Counsel must determine in each state 
whether necessity exists for indicating the court in which proceedings are 
to be brought, and upon whose initiative. 

Seo. 20. Relation to Other Laws. — The provisions of this Act are in addition 
to and do not in any manner limit or affect the provisions of any other enact- 
ment under which any remedy or right of appeal is provided for any person, or 
any procedure is provided for the inquiry into or investigation of any matter. 
The powers conferred on the Ombudsman may be exercised notwithstanding 
any provision in any enactment to the effect that any administrative action shall 
be final or unappealable. 

Seo. 21. Appropriation. — There are hereby authorized to be appropriated such 
sums as may be necessary to carry out the provisions of this Act. 

Comment : The appropriations section must be shaped in accord with local 
practice and fiscal regulations. In some jurisdictions it need not be included 
in an organic statute like the one now proposed. In other jurisdictions a 
specific amount may have to be shown as the appropriation. If inclusion of 
an appropriation section is not absolutely necessary, its omission is 
recom ended. 

Seo. 22. Effective Date. — This Act shall take effect immediately. 

[From the American Bar Association Journal, February 1968] 

The Ombudsman’s Relevance to American Municipal Affairs 

The ombudsman has been portrayed by some persons as a white knight who 
can eliminate municipal corruption and bring about near-miraculous solutions 
to persistent problems. Best forget about these ideas, Professor Gellhom warns. 
But he declares that there are several possible advantages that might flow from 
the use of municipal ombudsman, and he specifies what they are. 

(By Walter Gellhorn — Betts Professor of Law, Columbia University) 

Creation of an ombudsman’s office has been proposed in forty-seven of the fifty 
state legislatures and in numerous cities and counties. So widespread has the leg- 
islative discussion become that the National Conference of Commissioners on 
Uniform State Laws has begun consideration of a model law. Until now, only 
Hawaii has in fact adopted a statutory plan for an ombudsman (though even 
there the plan has not yet become operative). Still, the present extraordinarily 
broad and spontaneous interest in the ombudsman idea reflects a growing belief 
that this country needs some added means of handling citizens’ dissatisfactions 
with official acts or failures to act. This belief gained fresh support in October of 
1967 when the prestigious American Assembly concluded after intensive study 
that Americans should be able to ask “an independent high-level officer” to re- 
ceive complaints, pursue inquiries into the matters involved and recommend 
suitable action. 

Other countries — notably the Scandinavian — have successfully utilized just such 
a high-level officer, wholly independent of other officials and agencies, to serve 
as an external critic of public administrators. Functioning informally, expedi- 
tiously and without cost to the aggrieved citizen, the ombudsmen in those coun- 
tries have used their impartial expertness to correct injustice, improve adminis- 
trative practices and heighten confidence in the probity and good will of public 
servants. 
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Americans have becone increasingly well informed about happy experiences 
with ombudsmanship ii other lands. Among the Americans who are well in- 
formed are legislators. They are far too busy to be idly curious concerning exotic 
governmental institutions, but they sensibly realize that experience elsewhere may 
perhaps be relevant to s]>eciflcally American problems. 

[This paper focuses oa what experience abroad suggests concerning only one 
astaect of American administration. I do not intend to discuss what ombudsman- 
ship might accomplish at- the level of state or federal government. I wifsh only 
to! outline what foreign experience suggests to me concerning local governmental 
affairs here. Chiefly, it suggests that I should not pitch my hopes too high. I de- 
clare at the outset that I am enthusiastic about transplanting the ombudsman 
system to these shores, but I do not for a moment think that the transplantation 
would create a transformation. An ombudsman would substantially adorn the 
American governmental scene, but he would not remake the scenery. 

I 

Without meaning to sound dejected, I begin with three strongly negative 
propositions. 

il. Not long ago a civif reformer in a large Eastern city asked my help in draft- 
ing an ombudsman bill because, he said, his city government was corrupt from 
the sub-basement to the roof and he hoped to clean it. X advised him to forget 
the ombudsman. He needed a far more powerful detergent. 

Wherever the ombudsman has been a success, he has been working within a 
syistem most people trust most of the time. Iu Guyana, where an ombudsman was 
created because of intensely divisive ethnic conflict, only one allegation of racial 
discrimination was filet, during the appointee’s first full year in office. That does 
npt suggest a dramatic lessening of ethnic hostilities, but, rather, a disbelief in 
thje appointee’s sincerity or effectiveness. In Mauritius, which had resolved to 
activate the ombudsman system in 1967, no ombudsman has yet been named be- 
cause nobody has been found in whom everybody has confidence. Now a search 
is afoot for a trustworthy foreigner who can. be imported to fill the job — a search 
unlikely to succeed because few non-Mauritians speak the prevailing language, 

Iijdian Ocean Creole. In Tanzania, a one-party state, a three-man presidential 
commission appointed 1o be that nation’s ombudsman has not won the faith of 
thiose who do not already have faith in the president and his monopolistic party. 

An ombudsman, I conclude, can isolate mistakes : he can point out better 
pathways to goals that mbst right-minded people want to reach; he can suggest 
nejw applications of already accepted concepts. What he cannot do is compel un- 
willing officials to adopt an outlook that he himself has freshly dictated. If an 
American city has become habituated to corruption as its way of life, it had better 
tupn first to a sweeping reform movement, not to an ombudsman. 

2. My second negative proposition is this: An ombudsman will perforce leave 
uiitouched many of the things that most deeply irritate some elements of the 
citizenry. 

Numerous complaints that now reach high public officials clearly pertain to 
pcjlicy choices. Should sn area near a city remain rustic or should it be invaded 
byi high-rise apartments? Should a treatment facility for narcotics addicts or a 
hospital for the mentally ill be created at all ; and, if created, where should it be 
located? How should a new highway be routed when outdoorsmen object to one 
rojute, suburbanites to mother and taxpayers to a third that would be far more 
expensive than the otters? Should more (or less) money be spent on public 
schools, and should tuifion be charged those who can afford to pay for a college 
education ? Should food iispensers be subjected to stringent controls in the interest 
of; public health? Should pollution of local beaches be abated by spending more 
money on sewage disposal? Assuredly these are important questions about which 
citizens are entitled to voice opinions and to be dissatisfied with the answers of 
pijblic officials. 

jBut the ombudsman s not the shaper of public policies. Nowhere abroad has 
h0 been a shortcut to j idgment or, at the behest of the defeated, a reviewer of 
basic decisions made by political organs. Occasionally he can criticize the prelim- 
inaries to decision as, dor example, the New Zealand ombudsman did when ho 
castigated a department for inadequately informing the cabinet concerning the 
i spues at stake ; and he night be able to express an inconclusive doubt, as has the 
Danish ombudsman, that a particular policy choice is within the range of the 
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StiU - when a11 is sai <J and done, deciding the big issues 

^nnot ^a ^Lm^ichh^hnyr° n V- f pomcal act 3n ombudsman 

p„ snare and w hich he should certainly never seek to displace 

ticTnu» i« S n ^ adv <>cate the ombudsman system because they think that “noli- 

sss&ii^rss 

cannot ^ n6gativ ? Position ^ that the ombudsman 

iCr, y le considered a super-administrator who will do a better iob 

an, say, the mayor in superintending departmental activities. J 

re C eivcd S m a ore X t“a°n BOno^?mni? f 65 , 3 ! 1 ® Inny01 ' <s complaint bureau in Buffalo 
• ’°°° complaints, chiefly concerning alleged shortcomings in 

had to P do wtth e wWW Mn ® ly U “ CTen ? xercises of municipal police power. They 
naa to ao with such things as removing trash from vacant lots mfMno i-m, 

nuisance of illegally parked cars, enforcing building ordinances and housing 

traffic ^egulatkii^de vies repa Ji ng tho streets and synchronizing 

*iT 0 n i. ae i 8, Anybod y w ho hopes that an ombudsman will eliminate 
potholes in the streets, see to it that traffic lights work properly and arrange to 

POM r6gUlarly CartCd aWay f r0m « *>» - S<So be t) sully dfsap- 

In no foreign country has the ombudsman been a general sunervisor of rmhiie 
services or of the public servants who render the sef vices He P hal been aMe to 
improve the operating agencies’ methods for receiving, considering responding 
to and acting on service complaints. In a few instances, because J^peated as 
ha lm i that + f par i lcular a g 6n ey has been too slow in replying to com- 
h™ ifi 3 ® has investigated the alleged dilatoriness. Sometimes, after investiga- 
tion, he has reported his conclusion that the agency in question has been doing 
the best it possibly can with insufficient personnel. But an ombudsman’s ex 
pressed belief that an operating staff needs to be enlarged in order to Sve satis" 
factoi-y service Is far different from an actual decisifn to increase the staffi- 
before dlffere , nt . fro . m deciding that this pothole should be repaired 

Si’ ZSZXF* ,0 ‘ “ * sl ™ cl ““ a ■» «»■» 

I venture to guess that a municipal ombudsman would have to detach himself 

SS.Sto’g if," SSSS “ SK 

oflSPtw e S , p< btll i’ , nnght strongly decrease their future frequency Time 
after tune foreign ombudsmen have found that a word of explanation has di^ 

,‘ Alt 3 l ou S p numerous complaints had been received by various City departments 
^!! vr e structure In question, they went unacknowledged while the standard 
d ®™°i llt , lon Procedure took its usual course. Some form of communication to the 
complainants that the matter was in hand would undoubtedly have gone a long 
way towards easing their fears concerning apparent City inaction to meet the 

n b gerfo 0 rni d Jnl lldi n S hazard in this instance. Undoubtedly the same holds true as 
' general lule where a time lapse necessarily intervenes between the filing of a 
complaint and governmental action to remedy it.” 6 lmg 01 a 

An ombudsman, in situations like this, might be able to teach m „nw™i 
mimstrators the desirability of becoming politely prompt correspondents but he 
will never teach them how or even whether to’ rearrange taS is repair 
intvf < T lty yi'aterbnes or remove automotive carcasses from the streets. A 
large city s police chief recently boasted that within twenty-four hours he could 
absolutely end Illegal parking in his city. “Of course,” he added thoughtfX 
I would have to assign every man in the force to that duty. We might then 
possibly receive one or two complaints about not performing other duties I sun 
pose. Deciding the proper order of priorities will continued be the iob of the 
department head and of the mayor, and the ombudsman will bring no comfort 
to those who wish that different priorities had been established. 
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Halving now said that ai ombudsman cannot, do all things, I hasten to add that 
he can do some things — am . that the things he can do are worth doing. 

1. I begin with what is often mentioned last if at all, namely, his capacity to 
help the bureaucracy. The ombudsman system is usually advocated because it 
protects citizens against officials. In my opinion, officials need protection too. 

Demands for municipal action are unrelentipg in America. More and more 
services are sought. More and more regulation is sought, so long as it is regula- 
tion 'of the other fellow. Within the recent past, for example, energetic efforts 
have! been launched to force New York City to impose restrictions on automobile 
mechanics, television repairmen and used car salesmen; noise pollution has 
iointjd water pollution and air pollution as a problem for which an official solu- 
tion is demanded; fresh controls over homes for the aged have been advocated. 
Most public employees a: -e decent, responsible people — at least, that must be 
the supposition of those vho ask for additional governmental activity. Yet, at 
the very same moment thit further public services are being urged the general 
attitiide toward public servants in American communities tends to be suspicaous 
and hostile, if not downright contemptuous. A change is badly needed if good 
people are to be recruited and retained in the public service. The ombudsman 
svstem helps bring about that change. . , „ , ., 

Wherever an ombudsman has functioned, the citizenry s confidence in its 
employees has mounted. The ombudsman has acquitted as well as convicted, 
difficulties that had not before been publicly perceived have been explained 
persuasively ; the ombudsman’s existence has encouraged belief that grievances 
wdll be objectively explored, not; callously ignored. In my judgment every 
ombudsman has helped create a climate of opinion in which good “Comment 
has had a chance to become better government. Without faking his findings, he 

has ibuilt good will with n : the community. . . ,. . 

He has helped officialdom in another way as well. He has given subordinate 
officials a forum to which they can bring grievances against their superiors. 
Civil servants comprise only a small percentage of the population in the v_ 
countries with measurable experience in ombudsmanship, but they and then 
organizations bulk large in the ombudsmen’s work loads. Let no one suppose: that 
American civil servants need no similar haven. .... 

As an indication to the contrary, the United States Senate has approved a bill 
creating a Board on Employee Rights to protect 3,000,000 federal employees 
against unwarranted invasions of privacy. The Senate committee in charge o 
tho hill phnrnoterized tb< 4 existing 1 grievance procedures as ineffective, cumber 
sSe and ttafeonsuming and said® that “the fearful tenor of letters and tele- 
phone calls from tti rough out the country indicates that employees fear reprisals 
for noncompliance with improper requests or for filing of complaints and gnev- 
ances” 11 ^Theavai lability of an ombudsman at the local level would afford pro- 
tections where surely th( y are no less needed than m the federal public sei vice 
2| The ombudsman can improve public administration by calling a higher 
official’s attention to an episode of which lie might otherwise never learn that 
reflects subordinates’ inept discharge of responsibilities. Foreign ombudsmens 
file! contain an impress We num ber of cases in which corrective action was 
speedily taken by a superior officer who had not known about his staff s muitakos 
until the ombudsman had asked his opinion of what had been done. Legally, the 
eorarolainant might have directly approached the administrative agency involved 
inslead of the ombudsman, and possibly the result would have bee ” ®'Wany 
■favorable Often, however, his complaint to the agency might have gone dovsn 
the line instead of up. A nudge from the ombudsman is likely to move it upward. 
When that happens, a department head previously unaware of a deficiency is 
lik&lv to make corrections gladly; most superiors know that subordinates inep- 
titude rubs off on the superior’s reputation. As the New Zealand ombudsman 
mildly observed °in one of his reports, the matters coming to his office suggest 
that “in the lower rani s of a large department things can happen which ai 
regarded as questionable ! when brought to the attention of the head of the 

de |omSimes C a n construc>:ive move can be made not only to correct the past error 
but to forestall future shortcomings by issuance or reissuance of general instruc 
tOis"as has happened in New Zealand on many occasions. The bane of every 


j g. Rep. No. 534, to acconpany S. 1035, 90th Cong., 1st Sess. 32 (1967). 
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large organization is the unsuspected breakdown in internal communications ; 
the boss who is aware he is being disobeyed can do something about it, but not 
oven the most vigilant supervisor can supervise every movement of every sub- 
ordinate in order to make sure he remembers or understands what he has been 
told to do. When the ombudsman is in a position to inform a superior about 
a seeming disregard of standing instructions, the superior may be willing to 
acknowledge that “someone goofed” while taking measures to avoid similar 
mishaps in other instances. 

This is true as to matters of administrative policy and, equally, as to matters 
of administrators’ personal behavior, banish department heads, for instance, 
acting on information supplied by the ombudsman, have felt impelled at times 
to write letters apologizing for their juniors’ bad manners even when their deci- 
sions were unassailable, and they have been at pains afterwards to give their 
subordinates some plain-spoken lessons in etiquette in order to spare themselves 
future embarrassments of the same kind. 

In somewhat the same way the ombudsman can sometimes stimulate top 
officials to diagnose and pinpoint the causes of administrative delay or ineffi- 
ciency. Few responsible administrators will close their ears to methodological 
advice given by a disinterested, highly qualified analyst of procedures. 

3. The ombudsman’s help with procedures is of two kinds. First, he points 
out how to minimize the risk of inadequately informed action. In general, the 
use of carefully designed, standardized methods will eliminate grievances about 
procedural unfairness and will aid administrators to reach acceptable conclu- 
sions. So every ombudsman has been a productive adviser about the sequence 
of steps — adequate notice, fair hearing, consideration by previously uncommitted 
personnel, formulated findings and so on — that are best calculated to conduce to 
sound results. 

But the dividing line between a standardized method, which almost every- 
one praises, and unyielding bureaucratic rigidity, which almost everyone con- 
demns, is not easily drawn in large organizations. So the ombudsman' has been 
called upon not only to help design sound procedures, but also to suggest ways 
of preventing them from becoming uncomfortable strait jackets. This is no 
simple task, since departures from established rules make for lack of uniformity 
and may arouse complaints about discriminatory administration. The task must 
nevertheless be undertaken if procedures are viewed as means and not as ends 
in themselves. 

4. Foreign ombudsmen have accomplished, perhaps in self-defense, a feat 
that many American municipal administrations have not adequately sought 
to achieve : the development of true review within the administrative agency 
itself. To an extent not wholly realized in this country, the opportunity for 
genuihe appeals to higher level officials is limited. Informal applications to take 
a second look at a subordinate’s decision too often fail to break through the 
tough self-protective hide most organizations, nongovernmental as well as gov- 
ernmental, tend to grow. As the New Zealand ombudsman has well said, “The 
first decision, even if made by delegation or in the ordinary course of adminis- 
tration at a relatively low level, tends to generate its own defences within a 
Department — a process of rationalization can generally bring out arguments in 
favour of the original decision that may not have been known to the person 
who made it.” The process is intensified when, as often occurs, informal com- 
plaints are referred by superiors to the very same subordinates who made the 
initial decisions. 

Refinements of internal appellate methods are highly desirable from the 
standpoint of the affected citizenry, of course. They are desirable, too, from 
the standpoint of the ombudsman because they sharply reduce the number 
of persons who feel they need his help, in Norway, where departmental review 
of rejected social security claims is no doubt conscientious but conducted in 
ways mysterious to the disappointed claimants, the ombudsman has had a 
heavy case load under the heading of “social affairs”. In Sweden and Finland, 
where the appellate processes in the nearly all-embracive social security systems 
have been strongly and clearly structured, the ombudsmen receive only a few 
complaints under that heading. The Norwegian ombudsman is not likely to 
overlook the conclusion to be drawn from his neighbors’ experience. He will 
probably encourage the administrators of social affairs to develop an appeals 
mechanism that will satisfy many claimants who now doubt the adequacy of 
departmental processes. 
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5. A person who feels Eggrieved by an official action or failure to act is not 
deeply interested in a general toning up of public administration. He wants 
satisfaction here and now in his own case. Obtaining what he wants will re- 
store his faith in government far more than will an assurance of improvements 
that |may forestall mistakes affecting his fellow citizens. The ombudsman can, 
indeed, often help satisfy the complainant’s present desire. Candor requires 
recognition, however, thal this does not occur as frequently as enthusiasts for 
the ombudsman system believe — partly because complainants’ desires are often 
discordant with public policy and partly because the ombudsman really is not 
a miracle worker. 

Sqll. satisfaction results often enough to bo noteworthy ; and it occurs, too, 
in u|atters that may seem large to the individuals immediately concerned 
though lacking in the drama or the dimensions that would bring them to public 
notice. The world will little note nor long remember that the Danish ombudsman 
advised prison authorities to let convicts purchase powdered coffe for use in 
their! own cells; or that the Norwegian ombudsman persuaded an official to 
allow a craftsman to retf.in an expired license certificate he desired to frame 
for Reasons of sentiment; or that the New Zealand ombudsman influenced the 
Mari he Department to relocate a water ski lane that imperilled swimmers in 
a certain area; or that the Finnish ombudsman obtained a refund of a fine im- 
posed upon a defendant lor not appearing in response to being summoned for 
a t.rifil which occurred while, unbeknownst to the local court, the defendant was 
languishing in jail elsewhere: or that the Swedish ombudsman aided a young 
woman who insisted upon exhuming her father’s bones so that they could 
rest jin the family burial plot. The persons who were involved, though, will 
certainly remember — and be grateful. Singling out picayune examples should 
not suggest that everything an ombudsman accomplishes is picayune; but an 
ombudsman’s caseload refects life, and life is made up chiefly of small incidents 
rather than major events. 

Tvfo limitations upon an ombudsman’s probable effectiveness In this country 
deserve to be noted in this context. First of all, an ombudsman does not function 
as a: trial court. When contested issues of fact arise concerning episodes not 
reflected- in paper files, an ombudsman will be unable in most instances to say 
where the truth lies. He can give advice about avoiding similar controversies 
in the future, but he cannot confidently re-create the past when the complainant’s 
version of the facts and thj complained against officials version are irreconcilable. 

Asj an example, he will be unable to adjudge the validity of most accusations 
of police brutality or other misconduct unless the police admit their truth. What 
he can do— and should do— is to see that accusations are fully and fairly in- 
vestigated by superior officials of the department concerned, and that proper 
supervisory steps are taken to safeguard against improprieties in days to come. 
He cannot readily conduce, for instance, that handcuffs were needlessly slapped 
on a|n arrested person who says he was docile but whom the arresting officer 
describe s as having violently resisted arrest. The ombudsman can, however, 
see to it that the police commissioner issues suitable instructions for the guid- 


ance) of future arresting officers. This may in the end make for better police 
practices, but it gives little solace to the man who had voiced the initial 
comilaint. 

Tljiis point needs stressing because too many persons think that an ombudsman 
wllllreplace other disciplinary mechanisms. The reality is that genuine trial pro- 
ceedings are outside the scope of the ombudsman’s work. His job is not to super- 
sede! other responsible officials, but to see that others do their jobs completely and 
justly, without a predisposition toward white-washing their subordinates’ sins. 


ombudsman’s doing tie job that is his will not bring complete satisfaction to 
grieyants who want the ombudsman to do somebody else's job as well. 

The second cautionary note here is that American custom frowns on giving 
cash in order to soften a complainant’s sense of outrage about an official 
dereliction. As a matter of fact, American federal, state and local governments 
liav^ been far behind other countries in accepting financial responsibility for pub- 
prvants’ errors ip judgment or action. Focal ombudsmen will be far less able 
their foreign counterparts to repair individual injustices if they cannot 
recommend small monetary settlements in appropriate eases. 

Tlie Swedish ombudsrm n, for example, has successfully recommended payment 
to a man who had undoijbtedly been maltreated by policemen, though the par- 
tlcu ar offender or offend* rs could not be later identified ; and in the same way he 
has recommended compensation for persons whose detention in a mental institu- 
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nniiKii' ' mwh “a f0, ' 1n<1 T t0 be illegal - Actin S upon a civil servant’s complaint the 

SSSSS. FJSZSiZTJZs s VS’lf 

The New Zealand and Norwegian ombudsmen have gone much further in reoom 
of d^etw. Sra « a payments ”— Payments that simply reflect a generous exercise 
tban recognition of a potential legal liatoilitv-and fteir 
AT?°Tm en - datl ° nS ha T ebeen a strongly humanizing force in public administration 
An American municipal ombudsman might have less capability to act in this 

T Sb< citIe ®’ hayin S trapped miles of red tape around Uielr cash 
aw crs, have made discretionary payments nearly impossible. 

is K UdSman i system > lc foreign experience can guide American judgment 

is likely to bring grievance machinery within the reach of persons to whom more 
™ I ’° sln8 y f01 'mal means of redress are uncongenial. Abroad, ombudsmen’s “eli- 
’ a » draw “ fro “ the entire range of the citizenry, but they come from the 

frL S SS 

woi,e ' ma “ iy »“ * i » 1 »™ 

!?° Ugb concernin g the sources of complaint to American political ner- 
™ f ® es ar ° to ° fragmentary to permit confident conclusions, they tend to support 
an impression, gained from reading Congressional mail flies, that administrative 

OT^Xtaste Trial ^ legisiators are expressed mainly by the middle class. More- 

mstaste foi tiial-hke hearings and other “legal” procedures is especially 
marked among the poor, who therefore have not readily seized opportunities to 
tosto ,r al 1 j evievy of unsatisfactory administrative determinations. This dis- 
tastcumyperifip.s be overcome in the course of time, with the broadening avail- 
ability of legal services needed by the indigent. Until that has happened, however 

would fill n P Sn Cl iu b 'll aDd ’ ab ? V ° a !'’ , s . elf -P r 0 Pelled investigator of grievances 
ineptitude g P 0 Present protective wall against official abusiveness or 

T. The bigness of cities begets impersonality. It also begets uncertainty about 
how to get things done. Cities are not as heartless or ruthless as they are reputed 
to be, but most people are ignorant of the services available to them within the 
a Pal c0 “ r ’ lcx , and so they simply assume that the services do not exist. 

1 S r 1 ° n a jt 'v a ? haye been important givers of information and they have also 
hrfn T behalf , of resourceless persons who have asked their 

help. No doubt local ombudsmen in this country might find themselves similarly 
importuned to be all-purpose handymen. ‘ y 

Without tight jurisdictional definitions, however, a strong effort should be made 
to keep a clear focus on grievance handling as the ombudsman’s job. American 
P°i > " 1 . ous °?°ugh to need an ombudsman probably also need a counterpart of 
the English and Japanese citizens’ bureaus which furnish information, give 
advice and extend a helping hand in connection with just about any perplexity 
^ at . n l ay beset a ' 1 imiividual. As Professor Alfred J. Kahn has remarked of the 

n '^ ls a\ bl ll eaus tbe e L amo ls truo of 4110 Japanese), their “services are not 
limited to the poor, the uneducated or the maladjusted. The assumption is that in 
a complex bureaucratized society any citizen may require information, guidance 
advice, application forms or explanatory pamphlets . . . The real issue is to 
devise a system . . . that will humanize the urban environment because of the 
general alienation of people from government.” 2 

Under Professor Kahn’s leadership an admirable study of what lie calls 
neighborhood information centers has been completed by the Columbia University 
School of Social Work. The study shows convincingly the unfilled need for con- 
veniently located service agencies, less engaged in righting wrongs than in, simply 
using existing know-how to help attain desired results. 

Although ombudsmen can do and have done a great deal along this line, they 
should not be diverted to this time-consuming work. Preliminary exploration of 
difficulties can be undertaken by or under the guidance of a neighborhood service 
agency, leaving to the ombudsman the task of considering grievances that remain 
unresolved after uegotiatory efforts by others have failed. 

8. What has just been said suggests the further important observation that 
the ombudsman system excludes no other avenues to citizen satisfaction. In 

2 Quoted in Gelliiorn, When Citizens Complain 157 (1966), 
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every country that has hi d a national ombudsman, complainants have remained 
altogether free to go to court, write their legislative representative, use political 
influence, resort to formal administrative remedies or take any other step they 
might think best suited 1:0 their particular problems. The ombudsman has not 
supplanted, but has supplemented. 

When discussing the possible utility of an ombudsman in an urban setting, 
one: need not contend thit the ombudsman will produce happier results than 
anyone else possibly can It suffices to say that he may be able to add to the 
surd total of happiness, not as a competitor against others who now concern 
themselves with governnn ntal operations, but as their collaborator. 

111 

Does the ombudsman’!! success abroad plainly persuade that equal success 
would occur if an ombudsman were appointed in an American city. I myself am 
persuaded, but I cannot truthfully say that the answer should plainly be the 
same for all. The chief accomplishments of foreign ombudsmen have been at the 
level of national administration, usually well structured and strongly profes- 
sional in spirit. Municipal administrations in this country do not invariably 
exhibit those qualities. Whether an ombudsman who possesses only the power 
of National persuasion would be able to communicate effectively with local civil 

servants and political appointees has not been clearly established. 

The uncertainty on this score— an uncertainty, I say again, that, does not 
s-ive me qualms— would ; ustify experimentation with other means of grievance 
handling. Added maehin >ry of some sort seems plainly needed m most large 
communities. Those who doubt that the ombudsman system would All the need 
should cast about for something else that will in their opinion more effectively 
heighten governmental response to individual complaints. This has occurred 
here and there. St. Louis to seize on one current example, has recently set up a 
central complaint bureau as an immediate adjunct of the mayors office and, 
simultaneously, lias approved a plan for retired business and professional men 
to 4ct as impartial observers during police department investigations of civilian 

complaints against, officers. . ,, , __ , 

Whether these steps will build citizen confidence m the city s government 
cannot be foretold in ad vance of experience. I see nothing to be lost and much 
to ibe gained by localized experimentation. The superiority of the ombudsman 
system is not so indisputable as to justify dogmatic insistence upon its country- 

wide acceptance to the exclusion of all else. . _ . 

What I do deem to be indisputable, however, is the desirability of moving 

ahead preferably, in ®v view, toward an ombudsman, but in any event in that 

sante general direction. As Professor Robert Fogelson’s recent masterful study 
of the disastrously style, setting Watts riot of 1965 has shown anew, one of the 
most searing urban discontents is widespread belief that citizens grievances 
are! not now being seriously evaluated. Changing that belief ought to be a major 
goail of all Americans. Creating a truly independent ombudsman could powerf ully 
reshape public opinion, n othing we can learn from abroad causes reservations on 
that score. In all five countries with substantial experience in this field, citizen 
eonjfidence in governmental processes has been raised by the mere existence of 

the; ombudsman. „ T . 

Respite genuine enthisiasm for the ombudsman idea, I close on a renewed 
note of caution. The ombudsman will not overcome what. Professor John in. 

Moore has called “the i ypochondria of the body politic”. He will not reshape 
urban social and econom c patterns. He will not create jobs, build homes, improve 
pulkic schools, destroy organized crime, clean up the parks, strengthen the mass 
transport system or eliminate rats, smog and marijuana. Taking care of 
grievances about maladministration will leave untouched the deeper problems 
we Americans must solve if we are to live happily ever after. 

jkut let us at least try in a civilized way to take care of the grievances, while 
reniembering to attack the other problems as well. If medical research were to 
develop a treatment of asthma better than any now known, would anyone delay 
using it because it did r othing to alleviate lung cancer and tuberculosis? 
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The Mexican “Ampako” as a Supplemental Remedy for tiie Redress of 

Citizen Grievances in California — January 1967, Institute for Local Self 

Government, Claremont Hotel Building, Berkeley, Calif., Randy H. Ham- 
ilton, Executive Director 

“Administrative tyranny is self-generating. Inevitably, each new program 
arms administrative agencies with more money, more authority, new rules and 
regulations extending over wide areas of citizen activities.” — Sam Ervin, U.S. 
Senator, 1966. 

. . when complaints are freely heard, deeply considered and speedily re- 
formed, then is the utmost bound of civil liberty attained that wise men look 
for.” — John Milton, 1608-74. 

PREFACE 

In October, 1965, the Board of Directors of the Institute for Local Self Govern- 
ment authorized a study of the redress of citizens grievances in California’s 
ur,ban areas. In April, 1966, under a grant from the Stern Family Fund we com- 
menced research and related activities to inventory procedures for dealing with 
citizen grievances. The major emphases of the project are — 

An inventory of present practice (or lack of practice) In seventeen cities 
over 100,000 population and twenty of the state’s largest counties as well as 
significant procedures elsewhere In the state ; 

An analysis of shortcomings and successes as a basis for defining new 
procedures and the draft of suggested ordinances and administrative 
reorganizations ; 

The promotion of recommendations through conferences, publications and 
the normal channels of communication to the constituency of the Institute 
(elected and appointed officials of local government in Galifronia). 

The effort is directed toward easing an increasingly sore spot in urban areas 
arising from the grievances felt by many people as a result of the action, or 
inaction, of government agencies. The dominant motif of “go fight city hall” is 
indicative of a lack of effective methods for redressing grievances. This makes 
for frustration, bitterness and unrest which, In turn, causes troublesome admin- 
istrative situations for local government and creates an atmosphere that adds 
to the already monumental difficulties of establishing effective improvement and 
service programs. The project brings to bear serious, systematic, concerted atten- 
tion to a major governmental problem in the belief that the ultimate recommenda- 
tions and solutions proposed for local governments in the nation’s most populous 
state will not only be of assistance in California but be visible enough to provoke 
national notice. 

This publication deals with the Mexican Amparo, one process for the redress 
of citizen grievances which should ,be considered as California gropes for methods 
to redress citizen grievances, the lack of which may create vexing and socially 
disruptive situations for local government. It is the second publication of the 
project’s series, the first being A Preliminary Inventory of Selected Administra- 
tive Procedures for the Redress of Citizen Grievances in California Urban Areas, 
the Institute, September, 1966. 

introduction 3 

A hallmark of public administration in this century has been the extension 
of government responsibility for the provision of new services and engagement 
In new functions. The growth of new services and responsibilities has added 
large new dimensions of local administration which directly affect the lives and 
property of the individual in a manner and on a scale not previously prevalent. 
An increasingly large number of discretionary decisions are being made (or are 
not being made) by local government affecting the rights and interests of citizens. 


8 The background material for this publication is from a working paper by attorney 
Manuel Ruiz, prepared for the Conference on the Redress of Citizen Grievances in Cali- 
fornia Los Angeles, September I960. The Conference was conducted by the Institute for 
Local Self Government as part of its research and allied activities under a grant from 
the Stern Family Fund. The Institute of Governmental Studies, University of California, 
Berkeley, was session co-chairman. The additional material was prepared by the staff of 
the Institute for Local Seif Government from supplemental research, and correspondence 
with Dr. Fillpe Tens Ramirez, former Judge of the Supreme Court of Mexico. 
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Goternment’s decisions find government agencies now affect the lives of people 
in jvays not envisaged when the structure and administrative procedures of local 
government were 'being developed in the United States and California. 

The unending conflict between liberty and authority has intensified. The area 
of rights without remedies is broadening. This being so, procedures for the 
redjress of citizen grievar ces become of looming and extraordinary importance. 

The problem is not on 3 of civil rights. Properly understood, it is one of most 
urban administrations not being sufficiently aware of, much less structured and 
organized to provide simple, orderly, inexpensive, widely-known processes for the 
redress of citizen grievances in keeping with justice and equity where administra- 
tive agencies execute a milat of regulations. The problem is to counterbalance 
the; despair of the individual in his confrontation with the unyielding monolithic 
public agency which may be following perfectly legal procedures and still 
treat _ citizens unfairly because its monopolistic position allows it to ignore 
individual plaints. Unhearing, the bureaucracy can be unthinking and unfeeling. 

Imperfections exist in the operation of present institutions dealing with the 
redress of citizen grieva ices. There is a need to improve democratic processes 
for adjudicating accusations of noncriminal administration. The current interest 
in this matter is but an episode in the far greater and longer struggle of mankind 
to Convert the polls, the Greek city-state, into Cosmopolis, the city neither of 
t he ! Athenians nor of the Romans, but of the human race, the city in which men 
at last may resolve the liddle of liberty under law. 

Folklore has it that “you can’t fight city hall.” In a democracy this is intoler- 
able. The paradox is tin t urban government, supposedly closest to the people, 
has; perhaps become most alienated from many of them. “There is a basic in- 
eOnipatibility between men and the metropolis. As we build huge metropolitan 
arehs we risk losing oui individuality. To reduce the incompatibility we must 
hold on to the bigness, ply it in a decentralized fashion and enlarge the role of 
the individual. Fighting city hall is one way in which the individual can become 
compatible with the metropolis.” 1 

Fiscal, spatial and activities programs of state and local government are so 
interwoven as to undeniably affect the whole of the social, economic and 
cultural mileu of the urban resident. It is imperative that Homo Civitatas not 
be alienated from the mechanisms that were designed to enable him to manipulate 
his | environment — not be dominated by it. A primary purpose of the city is to 
foster and enhance, the development of its individual citizens. “A primary func- 
tion of community leadership is to translate legitimate protest into workable 
programs by correcting the basic conditions which have led to protest and 
devjelop the latent potential of the human resources crowded within our 
coipmunitics.” 5 

The matter is of concern not just to the academe but to the practicing admin- 
istrator. There is widespread interest in the bill, AB 2956, introduced by Speaker 
of ihe California Assembly, Jesse Unrub, to create a state office of Ombudsman. 

Speaker Unruh, like Deputy-mayor Costello, an operating official, has character- 
ized our failure to develop any meaningful oversight of the administration of 
government as our “mos ; extreme example of institutional lag.” 6 

There are several areas where the grievance mechanism can be considerably 
improved. Some of -the broadest categories of need (among others) are: 

Complaints' against discretionary decisions wherein the citizen disagrees with 
thej matter in which an official has exercised his discretion but has no formal 
means of challenging it ; or, at least, inexpensive means. The complaint in these 
casps is generally not that of the official abusing his power, but that the decision 
reajehed is not, in all circumstances, appropriate. There may be no allegation 
of bias, negligence or incompetence but merely the charge that the decision is 
misguided. In essence, this type of complaint is one that has not a right of appeal 
to an independent body which can substitute its discretionary decision for that 
of tjhe official who made the original one. 

Grievances against acts of maladministration, in essence not a question of 
appealing from but of making an accusation against an authority. 

4 Costello, Timothy W., I >cputy Mayor of the City of New York, remarks, Manhattan 
College. April 16th, 1966. 

• Anderson. Desmond L., “Developing Community Concensus”, Public Management, Inter- 
national City Managers Association, Chicago, March 1966, p. 02. 

9 Unruh. Jesse M., remarks, Institute for Local Self Government, Conference on the 
Redress of Citizen Grievances In California, Los Angeles, September 15, 1966. 
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In new and previously unperformed functions, there is an absence of settled 
case law and only vaguely applicable common law. Few people, most of all the 
underprivileged, know what their rights or obligations are. In the absence of 
progressive state legislation or good case law, there often exists inadequate or in- 
appropriate mechanisms for appeal against real or alleged grievances There is 
thus not only an “institutional lag” referred to by Speaker Unruh and Chancellor 
Alexander Heard, but what we call a “grievance gap" particularly as applied 
to the newer functions of urban government. 

Under today’s urban conditions, large masses of our population cannot obtain 
redress for many of their grievances (real or imagined) from the “three great 
writs” of American jurisprudence or traditional redress mechanisms. These are 
complicated, time and money consuming procedures. “Too often, the poor man 
sees, the law only as something which garnishees his salary ; which reposses Ills 
refrigerator ; which evicts him from his house ; which cancels his welfare ; which 
binds him to usery; or which deprives him of his liberty because he cannot 
afford bail.” 7 

The complaint window” found in some city halls is perhaps more suited to 
matters such as holes in the street or infrequency of garbage collection. It is 
doubtful if it is appropriate to the nature of many current citizen grievances in 
urban areas. The “complaintmobile” mentality no longer fits modern urban life. 
Essentially, the system for redressing citizen grievances and handling complaints 
needs to be updated “offering the individual citizen protection against the bigness 
that has swollen executive and administration functions.” 8 

We may be so. blinded by the virtues of our system of common law that we 
have not perceived the appearance of novel forms of injustice for which existing 
jurisdictions and procedures of adjudication are inadequate. Urban governments 
operate complex governmental programs based on legal machinery more expro- 
priate to the simple agrarian society of old England from which we inherited 
our common law base. 

. Tll e current cry for non-judicial civilian “review boards” over police author- 
ities is symptomatic of the condition, but only that. An official or a process with 
capability of examining the whole range of administrative decisions holds more 
hope for the future “than does 1 a special tribunal for trying citizens’ complaints 
against individual policemen.” 0 

Senator Edward V. Long summing up 1642 pages of evidence gathered by a 
Senate Judiciary subcommittee said: “It is terrible to contemplate, but we are 
permitting practices by the bureaucracy which, left unchecked, have resulted in 
police states in other countries.” 

More temperately, perhaps, Professor William A. Robson of the London School 
of. Economics has said that the faults of bureaucracy which give rise to citizen 
grievances and which are of most frequent occurence are : 

. • ■ excessive sense of self-importance on the part of individuals or an undue 

idea of the importance of their offices ; an indifference toward the feelings or 
the convenience of individual citizens ; an obsession with the binding and inflex- 
ible authority of departmental decisions, precedence, arrangements or forms 
irrespective of how badly or with what injustice or hardship they may work in 
individual cases : a mania for regulations and formal procedure : a preoccupa- 
tion with particular units of administration and an inability to consider the 
government as a whole ; a failure to recognize the relations between the gover- 
nors and the governed as an essential part of the democratic process.” 

The Mexican Amparo as a supplemental remedy for the redress of citizen 
grievances in California and the Southwest is not without relevance to the search 
for simple, inexpensive, orderly, well-known, widely-available, easily understood 
and widely applicable citizen grievance procedures. 

Amparo is, in fact, within the tradition and historv of California and was 
known and used here prior to the Constitution of 1849. Much of California law 
continues to be based on the laws of Mexico. The Supreme Court of the United 
States has repeatedly held that the laws of a prior country or sovereign are part 
of those of the United States and of which judicial notice can be taken The laws 
of Mexico prior to the Treaty of Guadalupe Hidalgo in 1&48, therefore, and until 


7 Katzenb a ch, Nicholas <3eB., remarks, National Conference on Law and Poverty, Wash- 
° New York Times, Editorial, November 10, 1966. 

9 Gellhorn, Walter, “Police Review Boards : Hoax or Hone.” Columbia TJninersitu 
Quarterly, Summer, 1966, Columbia University, New York City, p. 10. university 
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changed by the State of California have continued to be the laws of California. 

Until 1880, California was bi-cultural. Its laws were written in both Spanish 
and English, statewide ofEc-ial proceeding were carried on in the same fashion. 
Manjf of the authors of th 3 first California constitution were Mexican-Ameriean 
Californians. The Proclamation of General Riley was based on Mexican law and 
the Spanish, Roman and French laws which were in force under the Mexican 
regime became part of those of California. 11 Amparo processes would be quite 
in keeping with this tradit . on. _ , , . , ^ , . . . 

Aitipa.ro was created to i rqtect the individual citizen in his fundamental rights, 
including his dignity as a person before the bureaucracy ; and, against injudicious, 
illicit or capricious procedures and actions by authorities invested with power 
and command. Its object is to protect the individual against arbitrary action by 
public authorities. Wherever a guaranteed right of the individual is to be found, 
the Amparo process is thei e to protect it. . 

Administrative actions ia Mexico are subject to review before judicial authori- 
ties Or annulment proceedings before the Fiscal Tribunal. But, there still, re- 
mains a vast range of administrative activity in which disputes arise, individual 
rights may be trampled aid bureaucratic decisions aggrieve citizens. It is pre- 
cisely in the areas of great sst administrative discretion that there comes into play 
the Mexican process of Amparo. In so doing, it offers an incisive and applicable 
protection against what E enneth Culp Davis has called “the enormous mass of 
substantive law produced by the agencies,” most of which is beyond the under- 
standing even of lawyers. . .. .. . . 

Because lawyers are title better than anyone else in understanding the tech- 
nical rules and regulation:; that dominate our lives they must leave the substan- 
tive jlaw out of what they interpret as administrative law. Amparo processes 
provide protection within a comprehension of the seemingly obvious but mostly 
overlooked fact that an agency may do things that are wrong, but if it. does them in 
the ilight way, administrative law is satisfied. Our current redress processes find 
it difficult to proceed against “proper” procedures. Amparo overcomes this anom- 
aly by considering procedure. Consequently, it suggests great utility as a sup- 
plementary redress mechanism. . 

Tile characteristics of tt e Amparo process may be summarized as follows : 

(1) Amparo is a legal proceeding before Federal judicial authorities ; 

(2) The plaintiff if. always an individual; 

(3) The defendant is always a public authority or agency accused of com- 
mitting or contemplating the commission of actions or decisions in the exercise 
of phblic power which imperil an individual’s rights; 

(4) The plaintiff may institute Amparo processes before a public authority 
takes an action or makes a decision which threatens or imperils his rights as a 
iperson vis-a-vis the public authority by alleging facts of “imminent danger , 

j (5) The plaintiff may institute Amparo processes no later than fifteen 
days after a decisioi. Or action is publicly known which is alleged to be 
Igrievous to whom an ndividual notice must be brought ; 

I (6) The action mar be brought in person, through an attorney or by tele- 

!gram to a court of competent jurisdiction; . ^ . 

I (7) The lodgement of Amparo processes has the legal effect of maintaining 
!the status quo ante tl.e action or decision of the public authority complained 

against^ petltion ig always on behalf of an individual and the decision of 
the court must always inure to the exclusive benefit of the individual con- 
cerned 

(9) judgment is tc prevent or make good the specific violation complained 
lof ; 


10 frhe community property laws relating to marriage were taken front Mexican law. Our 
water laws and riparian on nership rights were taken practically en toto from Mexican 
law ins wero rules, techniques and customs relating to mining as well as Important other 

ar ii Calif orala 1 and 6 Texas r aief of courae, the only two states that have been admitted to 
the [Union without having had previously an organized territorial government. In view 
of tie present minority status of Mexican-Americans, many of whom are among those 
aggrieved by actions of tocay’s bureaucracies, it is Interesting to note that while the 
bl-lihgiml status prevailed ;here was more leadership in all levels of government and 
more citizen participation in the governmental processes by Spanish speaking Americans 
thaij is now the case. Bolh cultures were complementary. Neither was considered a 

S ™i2 fin 1 Mexico, as in the Uni ;ed States, a corporation Is legally considered to be “a person.” 
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(10) The procedures are brief, uncomplicated, simple and inexpensive ; 

(11) It is not necessary to exhaust statutory administrative remedies 
before commencing the Amparo process ; 13 

(12) It is a process applicable against an administrative act where the 
law makes no provision for the suspension of the act complained of pending 
settlement of the dispute ; 

(13) Because the process applies to a particular individual in a particular 
situation, the remedy is for that particular case and stare Hedges does not 
follow ; 

(14) . In the Amparo process, a person does not have to act t n propria, 
persona inasmuch as the remedy stems from the Constitution of Mexico and 
requires a statement of law and fact ; 

(15) Amparo processes lie against all administrative and executive au- 
thorities, at any level of government, without limit or exception. 

In countries which follow the English juriclicial tradition, there is a general 
rule that all ordinary and other remedies must he exhausted before there can be 
recourse to special ones. In Mexico, when a fundamental human right is involved 
in the action of the bureaucracy, the aggrieved citizen is not required to have 
recourse to ordinary actions. 

Amparo is designed to protect citizens from the despotic potentials open to 
bureaucrats as they administer, as well as against impersonal disregard that may 
occur in public administration. Because of its roots and the cultural antecedents 
of many of our citizens, Amparo processes should be widely understood. The 
search for citizen’s protectors should not be exclusively among the eggs in an 
Ombudsman’s basket. Current concerns for the necessary legal and administrative 
parturition indicate a necessity for greater understanding and information about 
alternative and complementary redress mechanisms. Our research could And no 
previous educational publication in English devoted solely to the Amparo. As. a 
supplemental remedy for the redress of citizen grievances it is worthy of consider- 
able debate. It is the purpose of this publication, to provide the basis for that. 


HISTORICITY 0® AMPARO PROCESSES AS PROTECTION AGAINST GOVERNMENT ACTION 


Basically, Amparo processes are an effective judicial check on the .constitution- 
ality, propriety and legality of acts of public authorities. It is Mexico’s method 
of preventing public officials from treading on the rights of individual citizens 
when discharging official duties in executing government programs or providing 
public services. It is a way in which little man confronts big government. 

The. sources of Amparo are the subject of controversy. It is possible to trace it 
back to Roman, la\y, to see its origins in the law of Aragon or in colonial law, or 
to connect it with habeas corpm or the constitutional law of the United States. 
Mr. Benjamin Baureano Lune of the International Eeague for the Rights of 
Man contends that Amparo processes were known in Mexico before the era of 
Columbus when “there were courts that issued their judgments in accordance 
with the, law evolved by custom and experience which protected the citizenry 
against any acts by the authorities in violation of the principles of personal 


America’s leading writer on the redress of citizen grievances, Walter Gellhorn, 
has aptly said : “Although current, the problem itself is far from having been 
freshly discovered. Nor is it the sole concern of countries that count themselves 
‘modern’ or ‘enlightened.’ Every social grouping, no matter how primitive, main- 
tains channels through which questions and complaints flow,” 14 

The only conclusion to be drawn from attempting to trace Amparo’s lineage 
through centuries is that a similarity exists between institutions, which, although 
unknown to each other, pursue similar ends. 

In modern times, Amparo as a means for the redress of citizen grievances in 
Mexico was inspired by Alexis de Tocqueville’s Democracy in America, in its 
1836 Spanish translation from the original French, by Sanchez de Bustamente. 
The Mexicans of that time were not familiar at first hand with the system of 
constitutional protection of individual rig'hts in the United States. They could 
not, therefore, directly adapt that system. Taking as their basis the information 


18 This concept from Mexico later finds its way into the 1948 UN General Assembly 
Universal Declaration of Hainan Rights , as Article 1 : “Everyone has the right to an 
effective remedy by competent tribunal for acts violating the fundamental rights granted 
to him by constitution or law.” _ „ „ , ~ 

14 Gellhorn, Walter, Ombudsman and Others, Harvard University Tress, Cambridge, 1966, 
p. X. 
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contained in Democracy in America, which was as succinct as it was persuasive — 
they set about inventing a system in which they utilized the essential ideas pro- 
vided by do Tocqueville :'or the protection of aggrieved persons. While his com- 
ments to manage successfully. That scheme of society is more dependent than 
■interpretation of statutes the Mexicans utilized the concept for the protection not 
of j;he Constitution, but Of the individual’s constitutional rights before' the 
bureaucracy. This deviation invested the Mexican institution with a definite 
measure of originality. 

A constitutional democracy is perhaps the most difficult of man’s social arrange- 
ments to manage successfully. That scheme of society is more dependent than 
other forms of government on knowledge and wisdom and self-discipline for the 
achievement of its aims. Democracy implies the reign of reason on an extensive 
■scale. It requires not merely the need for effective power but, If a democratic 
society is to be at once cohesive and civilized, there is also the need for limita- 
tions on the power of those who govern or administer the programs of 
government. 

The abuse of power docs not come in a day. It comes, slowly, from the genera- 
tive jforce of unchecked d: sregard of the restrictions that fence in even the most 
disinterested assertion of authority. For this reason the remedy of Amparo was 
written directly into the Constitution of our sister Republic of Mexico, as a 
supplementary remedy for the constitutional protection of individual rights. It 
acts to restrain abuse frem arbitrary governmental authority in the protection 
of bjasic, individual constitutional rights. 

The Republic of Mexico has had more than one hundred years of experience in 
the kind of administrative state which we in the United States have entered into 
but recently. The Executive Branch in Mexico Is all-pervasive affecting almost 
every local activity, Its idministrative agencies and boards on the executive 
level are directed principally by political appointees. Without the remedy of 
Amparo, there would be no speedy redress or way for a citizen to enjoin arbi- 
trary and abusive intrusion and action by those who administer the laws. It is 
applied against overbearing and coercive actions of the authorities. Mexican 
legal doctrine distinguish is between acts of imperium and acts of a different 
nature. Amparo was not granted against the latter. The increasing intervention 
of the State in social life in recent years invested additional functions to the 
historical Amparo with increasing operational and functional importance in 
administrative law and ir ameliorating citizen grievances occasioned ,by admin- 
istrative disputes. 

The Constitution of the United States originally concerned itself primarily 
with the machinery of Government, and after this “greatest of all instruments 
ever | struck off by the hand of man” was adopted in Convention, it was dis- 
covered that the individual as a human being had been somewhat forgotten. The 
Constitution of the United States was then amended ten times, and there emerged e 

our '‘Bill of Rights,” the major purpose of which was to protect the ordinary 
citizen from the sovereign’!* coercion. 

The individual as a distinct person possessed of freedoms and personal rights 
is nejedful of timely protection from violations by governmental commissions, 
agencies, and other instrumentalities be they local, municipal, national or 
statewide in scope and function. Remedies and processes which protect the indi- 
vidual citizen who may he ve a valid grievance occasioned by actions of govern- 
ment authority are still being studied. Our present remedies for redress are and 
should be continuously inventoried to discover flaws, suggest improvements, note 
patterns of common elements of success and failure and come forth with a set of 
prindiples common to viable mechanisms for redress of grievances. These should 
be put, into legal and administrative phraseology and propounded for considera- 
tion and adaptation into the law and administrative procedures by the state 
and its political subdivisions. 

THE AMPARO 1 ROCESS— WHAT IT IS AND HOW IT WORKS 

The Amparo process is one supplemental judicial remedy for the redress of 
citizen grievances that is deserving of more American study than has so far 
been accorded to it . 16 According to the decisions of the Mexican Supreme Court 

!' 5 “Mr. Katzenbach (Unite! States of America) said that ... in his opinion the 
best £prm of control was judicial control over the acts of the executive. The essential need 
was for effective control over the application of the laws by public officials. ” Seminar on 
Amparo, Habeas Corpus and Similar Remedies, Mexico, D.F., August 15-28, 1961, United 
Nations (ST/l’AO/Hr/12,) New York. 
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it is an “extraordinary constitutional remedy” (remedio constitucional extrnnr- 
Fu ™ lamcntall v< it is « writ granted, by a Federal court to restrain 
Za actlon agamst any decision of an administrative authority exercis- 
mg_ governmental powers— federal, state, or local- in Spanish “Autoridad ” 

It is based on a simple statement of facts, much after the fashion of motions in 
our courts of law. It is an individual aud personal r ght of action and therefore 
cannot be brought on behalf of third parties in a representative suit ’ 

mean that a person must assert hls remedy in propria persona 
Tn most instances, the aggrieved citizen is represented by an attorney inasmuch 

CeSSf ariSGS dir6Ctly ConstLtio^S fiSSR 

eional hearing before a Federal district court, (4) decision In very serioiis cases 
there is an additional way of correcting deficiencies where it appears that the 
rights of an individual, as a person, have been violated This L the so-csiw! 
in t ssnnpi l sh r “- ap ^ ic ^ ti0 i 1 for sus P enslon of the administrative action or decision 
aoolfca t on for C ?h! nt A 6 d ° SUSr ' Cnf:ion ” Thls eaJ1 be submitted together wUh the 
'c Amparo process in cases of extreme urgency or “imminent 
danger and the matter can be decided immediately if necessary bv teWmm 

invofvert U H - aS the ?°? stituti0nal ^ hts <* a spctificah/^grh^d^eF ofare 

bound by or grapple with the moral problem of whether the partied 

jSaa.’ffaarai rsr adr sLurj&xzn? 

s& 4en0r ln, °™ e “ i ° the »"•>««* sss “,is 

The specific object of an Amparo is to maintain the “stnfrnq mm » Kv « *■ 

a^sBttwjrafeaxaafaf^CTja^w 

1T Xewicwn Supreme Court Decisions , Tomo XXV, p. 63. 
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SfeSlSsEEs&sSSISKSi 

proprietary capacity. 

AMPARO REMEDY NOV INTENDED TO VACATE LAWS 

T P S °,V» 'L %Z.X%8S, 

s*n;»««iT. a w ^jsassMrWi. r » 

abstract situation e^ts^The petition i el ^° ^pSKbe 

Ampiro processes Mill nirm-o' versus a general law is not permissible, since 

r VS. >» » *«■■»» 

proceeding . 20 

AmparoU %%%«*'% ™ *?/££? SSSM 

F§ii=5‘ S~SH““ 

ZtoSZucn°^ P sc It forth to M. *«*»»«* Amparo. 

AMPARO REMEDY SUMMARILY GRANTS DUE PROCESS TO INDIVIDUAL 

T in, Pniifnrnis the Administrative Procedures Act sets down certain 

r=SHrr, s irs ?sa a if s 

^'^ e fv,?lesind r?guSuon ! or actions which allegedly have invalidly impinged 

r °Dlit y D 0 roccIs e is ‘required in Mexico in all administrative proceedings, by reason 

° f ht‘ e t C °be Sl hlard” 1 anftie ’ ri£ht to^efend^onesel 1 / witbinttie administrative 
ngh f TTnless this grievance machinery exists in connection with all 

TB* ^SSaSRS SSS SK Sw a 

£i?i« 

sJfHSb&t sssas 

Thl proceedtogs are considered as “special” proceedings and are not ordinarily 

arr|f»^ 

mw&S'S 


Article 107, Constitution of the Republic of Mexico. 
Ibid., Tomo XXIX, p. 1137. 

Article ifcMnstitution of The Republic of Mexico. 


Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 



Approved For Release 2004/01/16 : ^A-RDP70B00338R000200070001-8 


doctrine of stare decisis does not come into play and action is prompt because 
the threatened imperiling of an individual’s constitutional rights takes precedence 


over otner court cases. , . _ , 7 , _ ^ . 

When* Amparo is brought before the Federal District Judge f he does riot 
concern himself with the merits in the controversy before the administrative 
body or the civil Court? 2 His examination is limited to the guarantees of the 
Constitution and its possible violation as to the individual who has petitioned . 

Under the Rules of Amparo, the procedures which govern ordinary civil actions 
do not apply, nor do the rules of evidence concerning the presumption that 
official duty has been done, nor is it presumed that determinations of fact by 
administrative or legislative bodies who themselves are in control of the evidence 
and official files are true. The purpose of Amparo is to force the government 
agency or instrumentality to disclose its records and its evidence with relation 
to the particular person whose individual rights are alleged to have been 


The petition (demanda) must be presented within 15 days from the date that 
the petitioner has received actual knowledge that his individual constitutional 
rights have been directly violated, coupled by some affirmative act which may 
carry or attempt to carry the violation against the aggrieved party into effect 
by the responsible authority — federal, state or local. If the Amparo proceedings 
are not presented in a timely manner, the right to raise the constitutional 
violation is not waived but it can only be raised In an ordinary civil action, 


not the special Amparo process. 

In seeking the protection of one’s Individual guarantees or freedoms, the 
specific violation must be spelled out by the petitioner. The Federal District 
Court will not supply or write in deficiencies of substance nor guess what has 
been violated by the “responsible parties” (autoridades responsables) ._ Nor 
may the Federal District Court volunteer defenses on behalf of the administra- 
tivo or executive agencies which they themselves do not set forth m their 
respective answers. The Federal Court may not decide the case solely upon a 
precedent decided in another case and hold under the principle of stare decises. 
It is not compulsory to adjudicate the case at hand In accordance with prior 
rulings. The Federal Court, thus, does not become an advocate for either side, 
which could be dangerous by reason of Its expertise. The purpose of the Amparo 
proceeding is to permit each case to stand or fall upon its own special and 
particular merits as to the law applied, regulations sought to be enforced, and 
as to the facts which may exist In the special individual proceedings. 

The administrative agency must Itself Justify the action taken by it against 
the aggrieved party. The Amparo procedure requires that the accused authorities 
or the agency, administrative body, or other State or Federal Instrumentality, 
file an answer, which is called its ‘‘informe con justificacion ’ \ i.e., facts and 
records in its custody or control tending to justify its action as against the 
aggrieved party. If the authorities do not justify their action within a given 
number of days, or refuse to answer, it is presumed that there Is no defense 
to the charge made by the aggrieved party and an immediate, automatic decision 
is rendered to secure redress of the plaintiff’s grievance. 

In the Amparo procedure, the aggrieved party ordinarily serves a bill of 
particulars on the responsible authorities alleged to have violated his individual 
guarantees, demanding of said authorities that they submit certified copies 
of the records itemized in the bill of particulars. Written interrogatories are 
likewise served and filed. These Interrogatories permit the asking of leading 
questions and facts are permitted to be assumed so as to get a “yes’ or no 
answer. This questioning is called “positions” in Spanish — “posiciones.” 

The use of an adaptation of the Amparo process interrogatories m the form 
of “posiciones” is also not without relevance to our own necessity for discovery 
before trial in seeking to redress citizen grievances. Judge Philbriclc McCoy of 
the Superior Court of Los Angeles County recently addressed himself to this 
problem, saying : . , . 

“It may come as a shock to some lawyers that discovery before trial m civil 
actions is by no means new . . . and is not the invention of the devil. Millar tells 
us that discovery as we know it today had its origin in the Romano-canonical 
procedure which, beginning in the 1200s, employed so-called ‘positions’ consisting 
of affirmative propositions to be answered by the adversary under oath. By the 


22 Op. Cit„ Tomo XVII, p. 1042 

23 IUd., Tomo 11, p. 408. 
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timejof Blackstone, says Millard, the English Court of Chancery had developed 
the 'Complicated, difficult and expensive’ system of discovery of facts by a bill in 
that court which, with some minor adaptations, found lodgment in America ...” 21 

In | effect, the Amparo procedure permits a “prior or instant inquiry” by the 
Federal District Court int } the question of the alleged unlawful abuse or use of 
power in violation of an individual's human rights. If it concerns lack of proce- 
dural due process, the enllre proceedings of the administrative agency may be 
sumriiarily vacated. Whether a dismissal takes place with or without prejudice 
depends upon whether a cc nstitutional guarantee of the aggrieved petitioner has 
been [violated and if he may summarily be placed in his former status by a remand 
froinithe Federal Court to ihe authority involved. 


COMPARISON of amparo and ordinary proceedings to redress administratively- 


caused GRIEVANCES 


In the absence of constitutional provisions, the trend of thought in Mexican 
legislation, legal opinions and doctrine up tio 1936 was that physical acts of the 
workfng administration (excluding formal official acts) could be challenged by 
the individual only by mesns of ordinary proceedings before the courts in cases 
wherfe the law under which the act was committed provided for the institution 
of suijih proceedings, or by means* of Amparo in cases where ordinary proceedings 
wereinot provided by the law. For a proper understanding of the part played 
by Aihparo in administrative* disputes, a clear distinction must be made between 
those itwo types of proceedii igs. 

After lengthy controversy, it was Anally agreed that the ordinary proceedings 
mentioned above might have a constitutional basis in article 07, section I (now 
104 l|, since the disputes ii. question concerned the execution and implementation 
of Federal laws, a matter in which competence lay with the Federal courts. An 
appeal against the decision of the District Judge in the lower court could he 
lodged with the Central Circuit Court; and the latter’s final decision could also 
be challenged, this time by means of Amparo proceedings before the Supreme 
Court of Justice. Thus the ordinary proceedings before the courts at two levels 
constituted a typical actio* i in connection with administrative disputes, where 
competence lay with the ; udicial authorities. Amparo, as applied against the 
final decision in the ordinary proceedings, retained in this case its role of 
protecting the legality prejcribed for legal proceedings of any type by Article 
14 of the Constitution, whi ;h was exactly the role it played in civil proceedings. 

Even in the most flourisliing period of ordinary legal proceedings the number 
of administrative cases abjudicated in that manner was not great. With the 
passage of time, such cat .es have almost disappeared from the legal scone, 
because their slow course through the legal process caused a long period of 
uncertainty concerning acts; of the administration often practically making moot 
the subject-matter of the caise.: 


In 1936 an idea was pu; into practice which had been under consideration 
and discussion for some time — namely, the establishment of the Federal Fiscal 
Tribunal as a delegated organ of justice in Federal “fiscal” matters, with juris- 
diction in cases of admin strative disputes. The validity of a formal official 
act committed by the “fiscal” authorities becomes the subject of proceed! ags 
in thej form of a case before the Fiscal Tribunal against the authority respon- 
sible for the act ; the decis on of the Tribunal declares that the act complained 
of is Either valid or null and void. Actions for annulment before the Fiscal 
Tribunal are substantially equivalent to ordinary actions before the Federal 
courts of justice, but there are two principal differences between the two types 
of action. First, the former come before an administrative tribunal and' the 
latter j before the judicial courts ; In other words, administrative justice in 
Mexico, which had been a matter for jurisdictional bodies forming part of the 
judicial system, was now entrusted to jurisdictional bodies introduced into the 
administrative system. Secondly, the rules of procedure in the two types of 
action are also different, the procedure of the Fiscal Tribunal having been devised 
in the light of the special nature of disputes in “fiscal” matters, whereas the 
procedure in an ordinary case is the normal procedure of the Federal Code of 
Civil proceedings, which governs actions of any kind. 

The decision of the Fiscal Tribunal may be challenged in two ways, according 
to which party is the complainant. If the authorities are the aggrieved party, 


24 J0‘ 


( rnal of the State Bar of California, Vol. 41, #4, July-August, 1960. 
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rg r ovemmen e tal U mfthnritf ' P “ m oplnion in Mexic ° does not concede that 

7 governmental authority, as such, possesses the “personal” rights to whioh 

Amparo applies. The authorities may, however, appeal for a reversal of the 
decision to the Second Chamber of the Supreme Court of Justly which then 
Tw!7h fl ' e factions of an appeal court in relation to the Fiscal Tribunal 
Thus the appeal becomes the second stage of the proceedings in connection with 
an administrative dispute, and the Second Chamber of tl.fsupreme Court dt 

B« a «fno at i, th ^ t } evc ! 0)6 Bame functions, in matters of administrative dispute 
as those which devolved on the Fiscal Tribunal at the lower level. 1 ’ 

Hut, it the aggrieved party Is the Individual, he has a right of recourse to 
agail “ a * decision of the Fiscal Tribunal which, for the individual 
is the final arbiter in the case. The Amparo procedure then resumes its function 
of pronouncing upon the action of the Fiscal Tribunal from the standn^nt o? 
guaranteeing the legality of the proceedings, against the background of individual 
rights, as provided for in Article 14 of the Constitution. 

However, outside the area of administrative actions subject to ordinary nrn- 
i the judicial authorities) or to annulment proceedings" (before 
the Fiscal Tribunal), there remains a vast range of administrative aotiviiv 

caS m ° th0d tor re/retS 

caused disputes, whether judicial or delegated. Within this range, the working 

administration preserves its reserved jurisdiction intact. S 

tho lld^aMudichfl cantaine(i in 4 rticle 16 of the Constitution allows 

tne redeiai judicial power to intervene even m this area of reserved jurisdiction 

precisely and exclusively by means of the Amparo procedure It must bo 

seffo^i to Articfe w n °wK e f l0n “ tWs Cas< L of Araparo Protecting the guarantee 
set rorth. in Article 14, which presupposes the existence of a process consisting 

of legal proceedings before the courts— since that presupposition applies tif ad 
mimstrative matters only where ordinary proceedings are instituted before flip 

Brt'ToTf pr ““Hs **»*» 

nseai matters. But, no such presupposition exists where the act of the working 
administration is a formal official one and the law provides no means of ch^l 

btd!es g ^ by ltlS ' atl0n_ ' ln ° ther worcIs - of it before the jurisdictional 

where the purpose of Amparo is to provide direct protection 

ofX St COTstitiS ! ^withouf?^?® 8 ’ °- t - the g } ,arantee set forth in Article 16 
or me constitution, without the interposition of any juridical decision between 

the actof the administrative authorities and the Intervention of the Amnaro 
tlle * proceedings are a substitute for the normal proceedings in administra- 
•n e disputes, for which the laws make no provision in administrative matters not 
covered by ordinary legal proceedings or by annulment proce^ings The fune- 
tion of serving as a substitute for, or replacing, other procedures in administra 
procedure 61-8 Sh ° Uld be n0ted a ® a further additional attribute of the Amparo 

AMPARO AND DUE PROCESS OF LAW 

. vP ? 1 1 V ,r ,?“ ss ; of law commenced in our ken with Chapter 39 of the Magna Carta 
?? • No freeman shall be arrested, or imprisoned, or disseized or outlawed 
i i n any way moleste d; nor will we proceed against him unless bv 

the lawful judgment of his peers or by the law of the land.” Four huMred vears 
later, in the Petition of Right, the phrases “law of the land” and “due process 
of law became interchangeable. The Petition of 1628 prayed that “freedom he 

3 ri T? 7 d ® ta ? ed onIy b y fbe law of the land, or by due process of law 
an <5? fry tfr® Km S s special command without any charge.” ' ’ 

u ?i alf a milenni um or more the concept of due process had been nnw- 
mi ° f framers of . our Constitution, but primarily as a limitation 

2? fbc executive and not the legislative branch of government. It was thought 
that if the King could be forced to act only in accordance with Parliament's inL 

10o“™5' , aS !®flSS? n ln ' 1iv| ;! ual MSM>. It taat' not until 

?. e s; s?.? ^ 


Murray’s Lessee v. Hoboken Land and Improvement Co., 18 How. 272 (1855) 
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ThL history of the attempt by sovereigns to impose coercive unilateral will 
upon'a free people has hem a never-ending subject of 

of due process of law originally imposed by courts m the United States upon 
ouasi-ludicial agencies dellgated with the authority to carry out the will of 
sovereign 1 an* fluently obscured by the proliferation of governmental agencies 
and nstrumentalities possessed of broad administrative functions. 

Some safeguards have nc w been erected against arbitrary administrative action, 
by tie concomitant development of administrative procedures and b* w *- u 
administrative remedies. The grievances caused to a certain extent by admin- 
istrative decision-making which thwarts due process in the imposition of govern- 
meX will are however, still many. Whereas the jurisdictional limits of 
judicial authorities have ]>een and are being continually refined, there has 
no general concentrated effort, in the United States, to circumscribe the exercise 

of arbitrary authority on the administrative level. v.pfore being 

Oiir general doctrine o : exhaustion of administrative remedies betore nemg 
nerittitted access to courts of law, M while good in many respects, has served to 
delay the inevitable application of due process of law in the constitutional sense. 

It oftentimes occasions hardship to the “little man who can least : a o , _ 
delay. Justice delayed to an aggrieved person of low income is not onij just c 

de l i mo b re^M t ent C inn?vati mby Government in seeking to escape due process of 
law in imposing its coercive will upon its individual citizens the passing of luws 
which character! ze as “legislative acts” determinations previously made by 
administrative boards and agencies. Rules of evidence have 
effect wherobv through the use of fictions or presumptions, based on admi ms 
trat ve agency findings, tie conclusions or determinations of a legislative bdy 
are ^lmoft immune to attack by a person, even though lus personal rights 

“"Bfwayo^inu^ra^ion^tteHealth and Safety Code of the State of California, 
sect on 333G8, which deals with the subject of Redevelopment Agencies, provi 

aS “TheTleci slon of the legislative body shall be final and conclusive and it shall 
thereafter be conclusively presumed that the project area is a blighted area as 
defip by seSons 33031 through 33034 and that all prior proceedings have 

Sf Health and Safety Cod., which*.™, «» M»ldu.l 
citiZM the right to appear before the city council to deny the existence of Wight 
in lie proposed project area where his property is located and to show ' irreg- 
ninriHr of anv of the prior proceedings, can derive little comfort : rrom me P 
section of the law The individual citizen has the affirmative burden of ov -e ? - 

"coning the unilateral determinations made h V the Red f e citv Council 

determinations are. in practice usually adopted en toto by the city coun 1 . , 
which in many urban areas unquestioningly adopts and approves the deter- 
mination bv the Agency as its own, after oftimes perfunctory public hearings, 
mu individual citizen whose property right is affected has no procedural remedy 
£ l^ent tt«broad larae of “blight” by any right of subpoena or 

1>r Tf aTemedvItoliar writ of Amparo were available to Californians, there 
woiild lie a limitation on the legislative body to create fictions and presumptions 
renting to evMence wSch in legal effect practically silences the person whose 
individual guarantees may (be involved. 

PRESUMPTION OF COMPLIANCE WITH OFFICIAL DUTY AND AMPARO 

■Redevelonment Agencies In California are singled out only for illustration 
inoperable citizen grievance procedures. There are similar situations regarding 


Of <= 

other administrative ag( ncies. 


National Labor Relations; Board v. Bethlehem Shipbuilding Corporation, 303 US. 41 
( 1 ^ 3 p,jf,h'e Clearing House v. Coyne, 104U.S. 497 (1904). 
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A Redevelopment Agency in California has the power to expropriate or 
condemn the real property of a private person, with the ultimate purpose of 
selling it to another private person who, it is intended, will rebuild on it in 
fulfillment of and concurrence with the Agency Plan . 28 The major premise upon 
which condemnation is permitted is that the area is “'blighted” and it is in the 
public welfare that it be redeveloped. The Agency is proponent, judge, and jury. 
There is scant right of administrative or other appeal. Potential evictees and 
property owners in an area to be redeveloped cannot challenge the decision to 
“redevelop” a portion of the urban area . 28 

Under existing rules, there is no guarantee giving a citizen the right to seek 
a court injunction against the municipality or 'Redevelopment Agency, until 
his battle is half lost because of the fictions and conclusive presumptions relating 
to evidence used as a basis for the determinations made by the Agency or the 
city. The lack of objective appraisal is one of the major defects in most present 
methods of redressing citizen grievances. “In the best of circumstances, hap- 
hazard complaint handling by . . . public official gives slight assurance that a 
grievance will be fully investigated. In the main, complaints are merely passed 
along to the officials concerned. Their response may bo factual in tone, but 
nobody outside the administration is likely to see the file materials and thus be 
able to judge for himself whether the story has been fully and fairly told.” 

A Redevelopment Agency, which has a probable conflict of interest, as a 
proponent of a redevelopment plan, must make a case to got federal funds to 
condemn an individual’s property rights. The Agency formulates its own rules 
of evidence at hearings under its exclusive control, wherein it. gives such mate- 
riality or weight to a grievance or challenge to the assumption of “blight” as 
it may unilaterally determine. 

An, individual whose real property is to he condemned and/or expropriated, 
particularly when it is valuable land on a rising market, should not be without 
an available remedy, tantamount to due process, on the basic, fundamental issue 
of “'blight” or other issues. 

Under Amparo an aggrieved person would seek procedural fairness in accord- 
ance with the precepts of due process. lie would have the immediate right of 
subpoena from a court of law to compel the production of evidence in the 
possession of the administrative body, city, State or Federal instrumentality. 
Under the present Health and Safety Code of the State of California, this right 
is reserved by statute to a Redevelopment Agency, w T hich has immediate free 
access without subpoena or other motion to the services of a municipal Planning 
Commission, a 'City 'Engineer, and other departments of the municipal corpora- 
tion, on the basic evaluation of ‘flight.” The individual property owner does not 
have, under the cited code, free or ready access to the services and facilities 
above mentioned. Nor docs he have the right of subpoena in a court of law 
to compel the attendance of witnesses or to compel the production or inspection 
of material evidence, which he as a private citizen may specifically need, as 
evidence against the conclusions and determinations which the Redevelopment 
Agency may make upon matters of fact peculiarly in its possession or in files 
of governmental agencies, Consequently, judicial notice of such evidence by a 
court of law cannot easily be taken. 

The design, scope and magnitude of redevelopment as it may violate the 
individual citizen is probably beyond and in excess of his financial ability to 
cope. He must pay his own costs and attorney’s fees to probe into the issues. 
Assuming he could later receive a fair market value for his property, these 
necessary costs are not included as part of any award he may ultimately 
receive. He could well spend more money in protecting his rights than his ultimate 
compensation in damages returns under an action in eminent domain. 

Basically, as so well put with reference to another situation in administra- 
tive law, “A citizen should not have to run the gauntlet of a long common law 


28 Redevelopment Agencies are created by resolution of a city council. The council or 
mayor then selects five persons who form the governing body of the Redeyelopment Agency, 
In charge of a real-estate business made up of several city blocks. They need not be realtors, 
have prior business experience or possess qualification other than residence. Usually . . . 
Redevelopment Agencies are not departments of a city. They are not directly responsible 

to ^Gart* vf'Cole, 166 F. Supp. 2d 129 (S.D.N.Y., 1958), att’d. 263 F. 2d 214 (2d die., 
1959), cert. den. 359 U.S. -978 (1959). . • _ TT . ^ n 

30 Gellhorn, Walter, When Americans Complain , Harvard University Press, Cambridge, 
1966, p. 140. 
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war of attrition merely in order to force the . . . Veteran’s Administration to 
provide him with the service to which he ought to be entitled by law.” 31 
Without an Amparo or similar procedure which in the course of due process 
allows an aggrieved party every opportunity to overcome bureaucratic decisions 
With presently undisclosed administrative evidence, Californians have no ulti- 
mate meaningful remedy . 32 Under Amparo, if, during the administrative pro- 
ceedings his constitutional guarantees are procedurally violated, the individual 
does not have to wait until the end of the hearing or ease before commencing 
an appeal. He has immediate access by petition of Amparo to the Federal court 
on the constitutional issue involved to interrupt, to interpose Amparo for 
decision and remand (iiterrumpir el termino para la interposicion del amparo ). 33 

This interruption by the supplementary remedy of injunction under Amparo 
prior to “conclusive presumptions” attaching would be a significant forward step. 

When a person’s individual constitutional rights or freedoms are being pro- 
cedurally violated, the Amparo concept at once re-establishes the individual 
rights of the petitioner and allows the proceedings to continue as to him after 
tlje interruption which would make available to him all of the evidence in ac- 
cordance with due process of law, i.e. a legal proceeding readily, promptly and 
cheaply available to defend freedoms and constitutional guarantees. 


AMPARO AND CONSTITUTIONAL RIGHTS 


The individual guarantee of a person’s right of privacy from governmental 
invasion of coercion has recently been probed by the U.S. Senate Subcommittee 
oq Constitutional Rights. There is evidence that the Federal government is 
sepking to dominate the private lives of its employees in violation of constitu- 
tional guarantees. The committee’s five year investigation was summed up by 
its chairman, Senator Sam Ervin, who said : “Administrative tyranny is self- 
generating. Inevitably, each new program arms administrative agencies with 
more money, more authority, new rules and regulations extending over wider 
areas of citizen activitie i.” 

The applicability of the Amparo concept to the problem delved into by the 
Subcommittee is obvious. As stated in the Introduction, the purpose of this 
publication is to foster debate on its potential use. It would seem to he quite 
pejrtinent to the neeessily for restraint on governmental coercion in the invasion 
of | individual rights of citizens, by legal remedies through Federal courts . 34 
Senator Ervin’s committee is apparently searching for a remedy like the 
Ainparo. If the idea wts also extended to programs administered with the aid 
of federal funds or personnel at the state and local level, a major step forward 
in the improvement of citizen grievance redress mechanisms could be accom- 
plished. In Mexico, if the President has by decree or legislative authority dele- 
gated to lower units of government, authority to execute acts and in the proc- 
ess of so doing individual rights are violated, the President, himself, is named 
in the Amparo petition as one of file responsible parties (autoridad responsable). 
Amparo may then issue, enjoining the executive acts of the President, as well 
as his delegated subordinates. 

jhe remedy is intended to be available at the time the overt act by the Gov- 
ernment takes place or is announced for implementation. It is not intended that 
the grievances caused by bureaucratic behavior be placed in the hands of an 
agency or commission for processing through archaic or slow administrative 
procedures. Amparo is immediately available in a court of law to enjoin, sus- 
pend and. set aside acts by the sovereign or his agents, which invade or imperil 
thq individual guarantees of citizens, without prejudice to the petitioner. It is 
quick, well-known, cheep, simple and widely available and thus provides a 
positive answer to a cuestion recently raised by U.S. Representative Jack 
Edwards of Alabama who asked : “How many people does the bureaucracy run 
ov^r each day because they don’t know' how to get help ?” 85 


*1^5| ee ler, Harvey, The Restoration of Polities, “Administrative Law and Constitu- 
tjortalism, Center for the Study of Democratic Institutions, Santa Barbara, California, 
J/ eoruary lyQ'6, p. 13. 

'1 “Meaningful” is deflnt d as quick, orderly, simple, inexpensive, widely-known and 
wi » d / lL ! i v S, lla “ le J neanJ3 for 1 10 redress of citizen grievances. 

^ Ibid , . Tomo XXVI, p. 17S’8. 

"If® noted in the Introc action it is believed that this is the first English language 
ed sL C c)! dona * Publication deal, ng solely with the Mexican Amparo. 

I Stevenson, Charles, "Big Brother Is Here," Readers Digest, November 1966. 
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POLITICAL OFFICE EXCLUDED FROM AMPARO 

• tIle United States, political office in Mexico is not considered a civil 

o ri m g ^i R “l 8 TTv, 0fflTO a . re S° vemMl by election laws aM code 1 puMc 
official, as such, in the exercise of his official acts in contradistinction to his 
private acts, does not have the remedy of Amparo to interject between orders 
given to him by superior officials and normal obligations to execute them. 

AMPAUO AND THE JUDICIARY 

Mexican Amparo processes are not limited to federal, state and local executive 
oi adminiKtrative agencies but are also available, vis-a-vis the judiciary. In the 
ited States, if an aggrieved party can present a prima facie case showing that 
™n!?‘ ary i re * m ^ ! ',T ally involving prolonged appeal time is not speedy 
to Protect him in his personal or property rights, our “extraordinary writs" 
been developed to _ the extent that abuse of authority by lower courts 

irI^ e aH er --fn C ? US S-°f arbltrary aetion or excess jurisdiction) may ordinarily bo 
treated with by higher courts. The extraordinary writs are available to enioin 
ower courts or quasi- judicial bodies from continued unlawful procedures. Thev 
are not, however, available when the agency or court is proceeding in a lawful 
although the cumulative effect of such action on an individual of specific 
gioup of individuals may be to deny individual rights or privileges guaranteed bv 
the constitution Amparo, however, is, to redress what Justice Douglas has called 
outrageous acts” committed in a perfectly lawful manner 

CONCLUSION 

of TffiTzen an cos °i rf rot i f orn 5°, m ent existing procedures for the redress 

Ss/tocSlforei. 1 * h “ 8 »PPUcabtlltj>, ttanMmMlity and adaptability at 

“ Y ou i d be least useful as a remedy against grievances within the iudicim 

irnmsssBm 

« aess* 

constitutional rights to exception rlnrino- ieve ? reserves his other 

complicated. strative functions have become large and 


" Tbtd. Tomo XI, p. 820 
’ Wheeler, op. cit., p. 14 . 
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The benefits that would wkultfrom the creation 
system to perforin .Amparo functions would tend to offset the ‘ n ^ ec ^“ 0T1 
nXuapnt varipd DToeedrral processes (or lack of them), uur coiibuiuuui , 
of codrse fixes neither the number of courts in the federal system, the number 
of Tr S’on tte Supreme Court or In the federal judiciary; these being preroga- 
tives bf Congress. 88 Amaparo would not do away with present grievance pro 
ofHlnres and mechanisms, bit would simply supplement them for more effective 
ness by permitting the flexible interposition of a restraint against violation o 

in Thfeal g oTe r St% no different today than it was when Aristotle defined it to 
he fhe^elimination* of injustices that may arise from the very generality and 
universality that°is the greater virtue of the law - The 

of common law, by insistenqe on precedent and by other charactenstics 
closes its utilization when applied to administrative regulatio . . 

The complex of local agencies, commissions, governments and distiict.. in 
Califbrnia’s urban areas end the conglomerate of State and Federal agencies 
i iWah-n mentalities has made of urban affairs within these United States a 
crazyl quilt of cross-currem® and jurisdictional lines. Procedures for the redress 
of citizen grievances which must insure due process of law should be considered 
for lodgement in Federal Courts where they most, properly belong m today s '3on- 
ditiofi The citizen , Ss an equiliberating counterweight to the administrative 
state 1 which has trough t with it a series of fundamenta! Mormations .hat 
have not yet been accorded jurisprudential recognition. In .L® 

individual freedoms in the federal constitution l4ls ^r'tupxnenMve avaU- 
admiliistratively-caused giievances be redressable in quick, inexpensive, ami 

^institutions witch will provide an investigating and J»*|ice-disEens- 
ing function, receiving and uncovering citizens complaints. The goal is to cease 
forcing citizen complaints into an adversary proceeding that pits little man 
against big government, (The reason why citizens ‘cant fight city hall m be 
caus ; of the one versus or e concept, with one of the ones holding all {.he trump 
The citizen needs his own protector against adminis ^ nc - 
l one-id* fhe individual against the government, agency but the collectivity mux. 
ZiL X^g"wn g p.-otector : the public interest mobilized against .possible 

J ' U XbSs ter S ^ttegonr course already exists “d 

2 it ideal to prosecute the individual’s case as one involving the .public 
into ■est Tt could easily ie incorporated into our processes for the redress of 

recognition to our distl net system 
of administrative law, endowing it with appropriate * 

dress procedures and then fitting it into the legal order £***?> £Xat'. vely- 
a supplemental remedy could well temper the armo g - least of which 
caused citizen grievances Its distinctive assets are many, “ ot J^ UfJdtToi cwi- 
/ -j \ maintenance of the status quo amtG, (2) the unn v 

dar (5) its applicability to all agencies and levels of government, witnoux 
“Affinal thought there is room for contemplation of the Amparo process 

to redress possible citizen grievances involving ; 1 ^ trial 

ri gilts in criminal proceedings from apprehension through tnal. 


United States Constitution, Article I Section 8(9), Article III, Section 1. 
See esp. Nicomachean E thicSj Book v 4 ( 15 ), etc. 


Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8 



Approved For Release 2004/01/16 : g 9IA-RDP70B00338R000200070001-8 


Columbia University in the City op New York, 

School of Law, 

New York, N.Y., January 15, 1068. 

Hon. Edward V. Long, 

V.S. Senate, 

Washington, D.C. 

Dear Senator Long : I applaud your initiative in formulating and introducing 
S. 1195, establishing an Administrative Ombudsman to inquire into complaints 
concerning administrative action or non-action in the Social Security Administra- 
tion, Veterans’ Administration, Internal Revenue Service, and Bureau of Prisons. 
An analysis of Congressional mail, which I undertook two years ago, persuades 
me that a major share of the grievances communicated to Congressmen by 
their constituents do pertain to the functioning of those agencies. In my judg- 
ment an Ombudsman of the type you envisage could do much to effect improve- 
ments that would forestall many of these grievances in the future. 

Tlie bill itself is well conceived and aptly drafted, in my opinion. A few ques- 
tions have, however, occurred to me as I read the proposal. 

1. Sec. 3(c)(3) : I am dubious about the desirability of absoluetly disqualify- 
ing for the Ombudsman job everyone who has served in Congress or in one of the 
affected! agencies within the preceding five years. I understand your desire to 
arouse public confidence 'that the appointee is not “biased” or “political” or 
simply a deserving “lame duck.” But your exclusionary provision would dis- 
qualify some extremely able people. I believe that your purpose could be accom- 
plished without quite' so sweeping a disqualification. 

2. Sec. 3(d) : I do not believe that the Ombudsman should be barred by law 
from actively participating in community affairs. I agree that the Ombudsman 
should not be a person who aspires to high elective office, but I would allow him 
(if he wanted) to be a candidate for a suburban school board or other local office. 
In sum, I would be inclined to leave a great deal to the Ombudsman’s own sense 
of decorum ; if he is good enough to be appointed in the first place, he is likely to 
have sufficiently sound judgment to avoid entanglements that would lower the 
esteem in which he is held. 

3. See. 3(g) : Your bill authorizes the Ombudsman "to charge a nominal fee 
for the investigation of complaints.” Only New Zealand, among present ombuds- 
man-served nations, has a provision for fees ; and so far as I can discover, nobody 
in New Zealand or elsewhere now thinks that a fee is desirable. I would leave 
out this provision, even though I recognize you propose merely to authorize 
rather than to command a filing fee. 

4. Sec. l,(c) : An unqualified requirement that the Ombudsman state reasons 
whenever he decides not to investigate strikes me as unwise. Sometimes com- 
plaints are so captious or so extreme as to suggest the existence of psychiatric 
problems in the senders. I recall having seen in the Finnish Ombudsman’s office 
a complaint to the effect that the President of Finland persistently followed 
the complainant wherever he went, day and night, much to the embarrassment 
of the complainant, who asked the Ombudsman to tell the President to stop. 
Should the Ombudsman be compelled by law to inform the complainant of his 
reasons for not investigating a complaint of that nature? Another aspect of 
section 4(c) also seems to me to bo undesirable. I refer to the requirement that 
the Ombudsman, if he does decide to investigate a grievance, must give writ- 
ten notice of that fact to the complainant and to the agency involved. This in- 
flexible requirement will make for unproductive paper work without any 
compensating advantage. 

5. See. 6(c) and sec. 7 (h) : These two sections direct the Ombudsman to submit 
materials to the Chairman of the Administrative Conference. I think it unwise 
to retain these directions because they may be regarded as intimating that the 
Ombudsman is somehow a subordinate or auxiliary of the Administrative Con- 
ference’s chief officer. I agree that many of the Ombudsman’s findings may be of 
interest to the Administrative Conference, just as they may perhaps be of interest 
to other governmental agencies. But I would trust the Ombudsman’s judgment 
to identify those with whom he should communicate. 

6. See. 7(a) : This section tells the Ombudsman to inform the Department of 
Justice whenever he determines that a public servant “has been guilty of a breach 
of duty or misconduct.” The instruction is too narrow. Some but certainly not 
all neglectful or wrongful acts may have criminal connotations, and should 
therefore be brought to the notice of a law enforcement agency. Many acts that 
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have no element of criminality may nevertheless warrant disciplinary proceed- 
ings or some other personnel action. Hence I would simply instruct the Ombuds- 
man to “refer the matter to the appropriate authorities,” leaving to him the 
question of whether in a particular instance the “appropriate authorities” are 
the Department of Justice or someone else. 

Mdy I repeat, in closing, that S. 1195 impresses me most favorably. The sug- 
gestions I have made concern minor points that do not affect the core of your 
proposal. 


Sincerely yours. 


Walter Gellhorn, 
Betts Professor of Law. 


Hon. 


National Federation or the Blind, 

Washington, D.G., January 29, 1968. 

Edward V. Long, 

Chairman, Subcommittee on Administrative Practices and Procedures, Committee 
(in the Judiciary, V.S. Senate, Washington, D.C. 

DeIar Mr. Chairman: At the time your committee resumes holding public 
hearings on S. 1195, your hill to establish the Office of Administrative Ombuds- 
man to investigate administrative practices and procedures of selected agen- 
cies of the United States, die National Federation of the Blind requests the oj> 
portunity to appear and present testimony in support of this proposed legislation. 

The National Federation of the Blind is a nationwide organization with a 
membership primarily of blind persons. 

As! you well know, Congress has created certain federal programs for the 
benefit and assistance of pe: rsons disabled by loss of sight. 

Some of these programs are administered by federal agencies, while others 
are administered by state agencies with the participating financial support mid 
under the over-all direction of federal agencies. 

Su<ih programs as the Social Security-based Disability Insurance, Aid to the 
Blind Vocational Rehabilitation, the Vending Stand Program under the Ran- 
dolpht-Sheppard Act, and Books for the Blind and Physically Handicapped, have 
as their sole purpose, the providing of financial help or services to physically 
disabled men and women, to blind men and women. 

Yet, too often, when blind ]»ople apply to such programs for aid and assistance, 
they encounter unjustifiable rejection, protracted delays, inadequate assistance, 
or services of poor quality. 

We|of the National Federation of the Blind believe that enactment of S. 1195 
into tyw with the establishment of the Office of Administrative Ombudsman to 
as a high-level special pleader for ordinary citizens in their dealings with 
Government would be of immeasurable benefit. 

To pe National Federati m of the Blind, to blind persons, it would mean there 
' " be a known and recognized resource and authority to turn to when seem- 
needless obstacles, and seemingly ceaseless delays, prevent them from 
ing the help and ser rices they believe Congress intended for them when 
they cheated such programs. 


would; 

ingly 

obtain 


We 


of the National Fedjration of the Blind believe an Administrative Om- 


budsman with the authority to investigate and adjudicate difficulties, would 
serve, too, as a Damoelea i Sword, and should result, not only in the more 
expeditious solving of many problems not now solved or only solved now after 
long delays, but the mere existence of the Ombudsman should result in improved 
admin stration of federal programs. 

Sincerely yours, 

John F. Nagle, 

Chief, Washington Office. 

San Francisco, Oalif., March 14 , 1961. 

Hon. Edward V. Long, 

Senatd, Office Building, 

Washington, D.C. 

My Dear Senator: I havs read with much interest your press release stating 
that ypu have introduced legislation providing for the appointment of an Ombuds- 
the United States. Ibis is, as you point out, a step in the right direction. 
HoweVer, the Ombudsman should have jurisdiction to investigate the judiciary, 
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l have bee ? a 3 ud & e of th e Superior Court of California and have 
served twenty-five years in both the federal and state service and I can say that 
b - 6 ,?— h an T offlce as Ombudsman in each jurisdiction and should 
® * ea< L to Z 11 ® Judiciary. I am one who does not believe that lawers and judges 
aie competent, to discipline themselves. No man, high or low, wise or stupid who 
is competent to discipline himself. 11 

In light of the very sorry experience we have had with the lack of implementa- 
flZ™ J Mministrative Conference of the United States, because of the 
failure of the President to appoint a chairman thereof, after nearly three years 
\ , w ° nder wh ^ you P resuribe that the Ombudsman be appointed by the President! 
tr“ „ be v . ery J ea ?t. h° shoiild be appointed with the advice and consent of the 
senate. Article II of the Constitution of the United States, notwithstanding, I 
maintain that the Ombudsman could, lawfully, be appointed; by the Congress with- 
out any reference to the President. The Congress has such inherent power to 
appoint an officer of this nature. Turning this thing over to the President would 
illuminatin Wlng ** ° Ut ^ window ’ Tbe Adml nist.rative Conference experience is 

With every good wish, I am, 

Cordially yours, 

Everett 0. McKeage. 


How. Edward Y. Loot, ^ Fbanoisco - M ™ch 28 , 1967 . 

Chairman, Subcommittee on Administrative Practice md Procedure, Committee 
on the Judiciary, Senate of the United States, Senate Office Building, Wash- 

My Dear Senator ; I have your letter of March 20, 1907, wherein you reouest 
my consent to the inclusion of my letter of March 14, 1967, in the record of your 
subcommittee. I am happy to have you so include my letter. y 

After reading your bill— S. 1195— creating the office of Ombudsman, I want 
to congratulate you for doing a very thorough job. Some contend that the crea- 
tion of such an office is a reflection upon the integrity of the existing agencies 

Shim 1 be fUl " t 1 hC1 ' fro “ the trutb - No social compact should exfst without 
there being a general inspector associated therewith. Even the military has a 
general inspector. All power corrupts but absolute power corrupts absolutely. 

X Whim r\l 0 ,r 1 ' S ih 1Kl 1 ic OCl , < that u he may . safely be trusted to discipline himself. 

While I realize the difficulty of extending the jurisdiction of the Ombudsman 
to the judiciary , I must say that the federal judiciary, of all public officials, needs 
this type of discipline. The most arbitrary and arrogant of all judicial officers 
H I ’lV t H, be found , “ the federal judiciary. While I would be the first to contend 
that the present Judicial Conference of the United States, constitutes a great 
improvement of what went before, still, I contend that judges should not be 
exclusively permitted to discipline themselves. Human nature shouts out against 
such heresy in government. In this regard, I am a disciple of the great Jefferson 
who knew his federal judges. Every judiciary in this land should have an 
Ombudsman to watch over it. 

Sb ° uId yoa care to include this letter in your record, you are authorized to do 
so. W hat I have said comes from more than forty years at the bar, twenty-five 
years of which were spent in public service, both judicial and administrative and 
m both federal and state jurisdictions. 

With all good wishes, I am, 

Cordially yours, 

Everett C. McKeage. 


O 
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